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COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Parts 31 and 190 

Regulation of Certain Leverage 
Transactions 

agency: Commodity Futures Trading 

Commission. 

action: Final rules. 

summary: The Commodity Futures 
T rading Commission (“Commission") is 
hereby announcing the adoption of 
certain substantive amendments to its 
interim final rules governing the offer 
and sale to the public of certain leverage 
contracts, as well as two new rules. The 
amendments to the interim final rules 
consist of a definition of a proprietary 
leverage account for certain purposes, 
an increase in the minimum financial 
requirement for a leverage transaction 
merchant (“LTM") related to the amount 
of short leverage contracts entered into, 
an additional element of an LTM's 
ropurchate/resale requirement, 
iimendmcnts lo an LTM's disclosure 
requirements, and a prescribed order of 
liquidation of leverage contracts due to 
a margin deficiency. The two new rules 
require an LTM to use uniform bid and 
«i»k prices for long and short leverage 
contracts involving the same leverage 
commodity, to apply carrying charges 
within one percent per annum to long 
and short contracts, except for leverage 
contracts involving a foreign currency, 
and to report quarterly to the 
Commission on closed out leverage 
contracts. 

T he definition of a proprietary 
leverage account essentially will require 
an LTM to treat and deal with the funds 
of an owner of such an account 
separately from the funds of other 
leverage customers. An LTM must cover 
leverage contracts entered into with 
proprietary persons to the same extent 


as other leverage contracts, but the 
cover for customer and proprietary 
leverage contracts must be separately 
maintained and identified. 

The amendment to the minimum 
financial requirement for an LTM 
increases the requirement by an amount 
equal to 2Mt percent of the market value 
of the amount of physical commodities 
subject to short leverage contracts 
entered into by the LTM which ore 
covered. The Commission adopted this 
amendment to compensate for the fact 
that an LTM will be unable to cover its 
obligations to leverage customers under 
short leverage contracts by means of 
physical commodities, as it is required 
to do with respect to 25 percent of its 
obligations to leverage customers under 
long leverage contracts. 

The Commission also adopted as an 
additional element of an LTM’s 
repurchase/resale requirement a 
provision which requires that at any 
time an LTM is offering to enter into or 
entering into a new leverage contract 
either long or short, involving a 
particular leverage commodity, the LTM 
must also offer to repurchase any 
previously-entered long leverage 
am tract and resell any previously- 
entered short leverage contract 
involving the same leverage commodity. 

The amendments to an LTM's 
disclosure requirements modify the 
current format of the customer 
Confirmation Statement for a long 
leverage contract, specify the format 
required to be used for the customer 
Confirmation Statement for a short 
leverage contract and replace the 
Illustrative Transaction currently 
required to be included in an LTM's 
Disclosure Document for a long leverage 
contract with a filled-in version of the 
proposed customer Confirmation 
Statements for long and short leverage 
contracts. 

Rule 31.18 generally provides that an 
LTM cannot liquidate a leverage 
contract because of a margin deficiency 
without contacting the leverage 
customer and allowing 24 hours for the 
customer to respond. Rule 31.18(b) 
allows an LTM. in the event a leverage 
customer's account equity falls below 50 
percent of aggregate minimum margin 
with respect to the leverage contracts in 
the account to liquidate sufficient 
contracts to restore minimum margin 
without prior notice to the customer. 

The amendment to that rule requires an 


LTM to liquidate contracts in declining 
order of loss, beginning with the position 
reflecting the greatest loss first. 

The first new rule requires an LTM to 
use the same set of bid and ask prices 
for both a long and a short leverage 
contract involving the same leverage 
commodity, and also requires an LTM to 
apply carrying charge rates on a short 
leverage contract and a long leverage 
contract that are within one percent per 
annum of each other, except for leverage 
contracts involving a foreign currency. 
The second new rule requires each LTM 
to file a quarterly report with the 
Commission containing information with 
rrpect to every leverage contract which 
was closed out during the quarter, 
whether by repurchase, resale, 
liquidation or delivery, including the 
profit or loss to the leverage customer 
on any contract which is repurchased, 
resold or liquidated. 

EFFECTIVE DATE: November 5,1985. 

FOR rURTMER INFORMATION CONTACT: 

Lawrence B. Patent. Associate Chief 
Counsel. Division of Trading and 
Markets. Commodity Futures Trading 
Commission, 2033 K Street NW.. 
Washington. D.C. 20581. telephone (202) 
254-8955: David R. Merrill. Assistant 
General Counsel Office of the General 
Counsel. Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington. D.C. 20581, telephone (202) 
254-9880; or Paul M. Architzel, Chief 
Counsel Division of Economic Analysis. 
Commodity Futures Trading 
Commission. 2033 K Street NW., 
Washington. D.C. 20581, telephone (202) 
254-41990. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

On January 2.1985. the Commission 
published in the Federal Register certain 
proposed substantive amendments to its 
leverage rules, two proposed new rales, 
and a request for comment on two other 
issues (50 FR 102).’ The proposals 
included a proposed definition of a 
proprietary leverage account for certain 
purposes, a proposed increase In the 


* On the wirtri? liny, thr Cmrnntstion al»o 
published in the Federal R* * g>«l or (SO FR 22) 

technical and conforming imcndramti to tti 
leverage rules %o «■ lo encamp*** end 

U4 cinnimelute the regulation of ibort leverage 
contract, since the leverage role* a* originally 
promulgated (49 FR MSS. February U 1UM) 
governed only long leverage contract*. 
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minimum financial requirement for an 
LTM, a proposed additional element of 
an LTM’s repurchase/resale 
requirement, and proposed amendments 
to an LTM's disclosure requirements. 

The Commission also proposed two new 
rules which would require an LTM (1) to 
use uniform bid and ask prices and 
carrying charges for long and short 
leverage transactions, and (2) to report 
quarterly to the Commission on closed 
out leverage contracts. The Commission 
also requested comment as to the 
appropriate carrying charge for leverage 
contracts involving a foreign currency 
and with respect to the order of 
liquidation of leverage contracts 
pursuant to Rule 31.18(b). 

The Commission permitted thirty days 
within which interested persons could 
submit written comments on the 
proposals. The Commission received 
five written comments on the proposals. 
Two contract markets submitted written 
comments, as did an LTM and two 
applicants for registration as an LTM. 
The Commission carefully considered 
all of the written comments and has 
determined to adopt the proposals 
essentially in the manner proposed, with 
certain minor adjustments explained 
more fully below. 

II. Customer/Proprietary’ Account 
Distinction 

When the Commission originally 
adopted the interim final leverage rules, 
it did not adopt a proprietary account 
definition with respect to leverage 
contracts. The Commission stated at 
that time, however, that under Part 190, 
the Commission's bankruptcy rules, 
claims of insiders such as principals or 
associated persons would be 
subordinate to customer claims in the 
case of a bankruptcy of an LTM. 49 FR 
5498, 5516 (February 13.1984). The 
Commission reconsidered this issue, and 
its staff also reviewed the Disclosure 
Documents of the three applicants for 
registration as an LTM. two of w hich 
indicate that principals of the firm have 
entered into leverage contracts for their 
own account with the firm. Upon that 
reconsideration and review, the 
Commission determined to propose a 
distinction between customer and 
proprietary accounts for purposes of 
Rule 31,12, which requires the 
segregation of leverage customer funds 
from an LTM’s other funds, Rule 31.11, 
which requires an LTM to provide a 
Disclosure Document to prospective 
leverage customers, and Rule 31.26. an 
LTM’s quarterly reporting requirement. 
None of the commenters opposed the 
concept of a customer/proprietary 
account distinction, and the Commission 


has determined to adopt this proposal as 
it was proposed. 

The definition of a proprietary 
leverage account is set forth in Rule 
31.4(e) and it parallels the proprietary 
account definition for futures 
commission merchants set forth in Rule 
1.3(y) (17 CFR 1.3(y) (1985)). Essentially, 
a proprietary leverage account is an 
account which is at least ten percent 
owned by a principal, an associated 
person or a manager of the LTM. or by 
someone involved with handling 
leverage customer funds or 
recordikeeping related to such funds. The 
Commission is also adopting, as 
proposed, a conforming change to the 
definition of the term "leverage 
customer" in Rule 31.4(d) and a 
conforming change to the definition of 
the term "non-public customer" under 
§ 190.01 (bb) of the Bankruptcy Rules to 
include the owner of a proprietary 
leverage account. The Commission has 
also determined to adopt a conforming 
change to Rule 31.9(b)(2) to make 
distinctions between customers, non- 
customcrs and proprietary accounts for 
financial rule purposes, which would 
parallel the distinctions made under 
Rule 1.17. The Commission believes that 
these distinctions will avoid confusion 
and unnecessary capital charges. Under 
the financial rule, a proprietary account 
would be an account of the LTM itself or 
its general partners. All accounts owned 
by persons who otherwise fall under the 
general proprietary leverage account 
definition in Rule 31.4(e) would be 
deemed non-customers under Rule 31.9. 
Thus, there will be a capital charge if 
their leverage accounts are 
undermargined pursuant to Rule 
31.9(b)(9) (as there is now, since those 
persons have been treated as 
customers), but other capital charges for 
proprietary accounts will be applicable 
only to accounts of the LTM or its 
general partners. 

The Commission stated when it 
proposed the customer/proprietary 
account distinction that such a rule 
amendment would help to ensure 
appropriate treatment of leverage 
customers in the case of the bankruptcy 
of an LTM. and make the treatment of 
leverage customer funds more consistent 
with the treatment of customer funds by 
futures commission merchants. 

The Commission further stated that its 
intent in proposing the customer/ 
proprietary account distinction was to 
make sure that the funds of owners 
of proprietary leverage accounts are not 
commingled with the funds of other 
leverage customers, and that the cover 
for an LTM’s obligations to leverage 
customers is held separate from and can 


be separately identified from cover for 
leverage contracts of proprietary 
leverage account owners. The customer/ 
proprietary account distinction, 
therefore, does not apply to Rule 31.8 
regarding cover, and an LTM must cover 
leverage contracts held by owners of 
proprietary leverage accounts to the 
same extent as leverage contracts held 
by other customers. Such cover for 
proprietary leverage accounts, however, 
must be maintained in an account with a 
futures commission merchant which is 
separate from the account containing 
cover for leverage customers, in the case 
of futures and exchange-traded options 
used as cover. Physical cover for 
leverage contracts held by leverage 
customers also must be separately 
identifiable from physical cover for 
leverage contracts held by owners of 
proprietary leverage accounts. This will 
ensure that all leverage contracts 
entered into by on LTM are properly 
covered so as to enhance the LTM’a 
financial condition and at the same time 
further ensure that if an LTM becomes 
bankrupt, leverage customers receive 
priority treatment over the owners of 
proprietary leverage accounts. 

The customer/proprietary account 
distinction also applies to Rule 31.11, 
which sets forth an LTM’s disclosure 
requirements, except for paragraph (k) 
of Rule 31.11. which requires an LTM to 
send a Confirmation Statement to a 
leverage customer within 24 hours after 
entry into a leverage contract. An LTM, 
therefore, need not provide the owner of 
a proprietary leverage account with a 
Disclosure Document. (An LTM is free to 
do so, however.) The owner of a 
proprietary account, such as an 
associated person or a principal of an 
LTM. should be familiar with the 
information contained in such a 
Document based upon the person's 
affiliation with the LTM. An LTM must, 
however, send a Confirmation 
Statement to an owner of a proprietary 
account who enters into a leverage 
contract just as it does for any other 
customer. The customer/proprietary 
account distinction also applies to new 
Rule 31.28, which is discussed more fully 
below, and therefore an LTM must 
indicate on the quarterly report whether 
a particular leverage contract was held 
by a leverage customer or by a 
proprietary person. 

The customer/proprietory account 
distinction does not apply to the 
remainder of the leverage rules. For 
example, the repurchase and resale rule 
(Rule 31.10), the margin call rule (Rule 
31.18) and the limited right to rescind 
rule (Rule 31.23) apply to proprietary 
persons as well a9 leverage customers, 
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and the same is true with respect to the 
rules regarding unlawful representations 
and prohibiting guarantees against loss 
[Rules 31.19 and 31.20.* An LTM must 
maintain the same records regarding a 
leverage contract with, and make the 
same reports to. the owner of a 
proprietary account (Rules 31.14, 31.15 
and 31.17). An LTM need make no 
distinction on its monthly report [Rule 
31.16) between customer end proprietary 
leverage accounts, and ail leverage 
contracts entered into by the LTM 
should be reported together. The 
Commission may. however, make a 
special call for information to compare 
proprietary leverage accounts with 
leverage customer accounts (see Rule 
31.14(a)), and Commission auditors may 
also examine an LTM's records to make 
such a comparison. The Commission's 
adoption of the cu9temer/proprietary 
account distinction, therefore, leaves 
most of an LTM’s operations unchanged 
with respect to leverage contracts 
entered into by proprietary persons, 
except to the extent changes are 
necessary to ensure that funds and 
cover for leverage contracts of leverage 
customers are segregated from funds 
and cover for leverage contracts of 
proprietary leverage account owners. * 1 * * 

Although none of the commenters 
objected to the principle of a customer/ 
proprietary account distinction, two 
commenters made technical suggestions 
as to how to achieve this. One 
commenter suggested that the 
Commission simply amend Rule 1.3(y). 
the definition of proprietary account 
with respect to a futures commission 
merchant, rather than adopt a separate 
definition with respect to an LTM. The 
Commission did not adopt this 
suggestion because the definition of a 
proprietary leverage account is 


# Th« own ft of * proprietary kv«r«jpr account 
rhould also b« subject to th« same mstyto 
requirements and other charge* related to • 

\r\ *r*ge contract, and the wmt but and ash prim, 
as any other customer. 

1 When the Commission proposed U>* customer/ 

proprietory account distinction, the Commission 

staled that if might determine to make certain 

minor, tachnlcal change* to Ponn >FR. the LTM 
financial reporting form, to reflect the distinction, 
particularly With respect to the cover schedule*. Sr* 
aUo Rula 3141(c) (17 CPR 31.1(c) (l9Mg. which 
requires sn LTM to maintain a deity cover 
computation in a format identical to the Farm 2- KN 
rover schedules. Such changes, as wall as 
appropriate changes m the Statement of the 
Computation of the Minimum Capital Requirement* 
an Form 2-FR to reflect the amendment to the 
minimum RnancJal requirement (Rale 3V9fi}) 
ducusaed below, have been made. Since Form 3491 
does not appear u> the Code of Kedar«d Regulation*, 
those changes are not being published in this 
release. The Commission will, however, send copies 
of the amended Form 2-FR and this release to 
appropriate person*, and they will also be Available 
upon request to the Commission. 


interrelated with the definition of a 
leverage customer, which is set forth in 
Rule 31.4(d), 4 * and the Commission does 
not believe that these two definitions 
should be contained in different Parts of 
the regulations promulgated under the 
Commodity Exchange Act. as amended 
(Ac!) (7 U.S.C. 1 et scq. (*982)). Almost 
all of the definitions which are relevant 
to leverage transactions are contained in 
Part 31. except for such definitions as 
LTM and associated person of an LTM. 
which appear in the general definition 
provision. Rule 1.3, because they are 
also referred to in the registration rules 
set forth in Part 3. 

Another commenter suggested that the 
Commission's stated purposes for 
making a customer/proprictary account 
distinction could be achieved under the 
existing leverage recordkeeping rules 
and by adopting the proposed 
amendment to the definition of non¬ 
public customer set forth in $ 190.01 (bb) 
of the Bankruptcy Rules, without making 
the proposed amendments to Rule 31.4 
(d) and (e). The Commission has also 
not adopted this suggestion. The 
definition in { 190.01 (bb) is merely 
derivative of the definitions set forth in 
Rules 1.3(y) and 31.4(e). Unless the 
concept of a proprietary leverage 
account were contained in Rule 1.3{y), 
which is not the case for the reasons 
discussed in the preceding paragraph, or 
in Rule 31.4(e), an amendment to 
S 190.01 (bb) would be meaningless. 1 

111. Minimum Financial Requirement 

The Commission proposed an 
amendment to the minimum financial 
requirement for an LTM set forth in Rule 
31.9(a) which would increase the 
requirement by an amount equal to 2 x h 
percent of the market value of the 
amount of physical commodities subject 
to short leverage contracts entered inlo 
by the LTM which are covered. The 
Commission proposed this amendment 
to compensate for the fact that an LTM 
will be unable to cover its obligations to 
leverage customers under short leverage 
contracts by means of physical 
commodities, as it is required to do with 
respect to 25 percent of its obligations to 
!evf»fage customers under long leverage 


4 A similar in Vrrelafamibrp «*m«sU between the 
definition of the term "*cus tamer" which is set forth 
in Rule 1.3(k) (17 CFR 13(k) (IJMSj) and the 
definition of a proprietary account in Rule ia(yf 

• These two commenters also noted that 
accounting and computer software changes would 
be necessary to implement the customer/ 
proprietary account distinction, and one of the 
con. mm ter* requested that if the proposal were 
sdapted. the effective date be no sooner than (XI 
days after publication in the Fadaral Regkter. As 
Indicated abo\e. the effective Jute fur all of the rule 
diarw* discussed at this notice is slaty days 
fallowing publication. 


contracts.* Only two of the commenters 
addressed this issue, with one in favor 
and one opposed, and the Commission 
has determined to adopt the amendment 
as proposed. 

The commenter which opposed the 
amendment to an LTM’s minimum 
financial requirement made the 
following erroneous statement in its 
comment letter 

If the LTM entered short leverage contracts 
that were not covered the LTM would he 
required to increase its minimum net capita) 
by an amount equal to 20 percent of the 
market value of the commodities subject to 
uncovered leverage contracts. Thus, this 2.5 
percent requirement would be in addition to 
the 20 percent rule. 

The Commission dearly noted when if 
proposed the additional 2Vfe percent 
adjusted net capita) requirement that the 
amendment would apply only to 
covered short leverage contracts. As is 
the case with long leverage contracts, an 
LTM must cover 90 percent of its total 
obligations to leverage customers under 
short leverage contracts, and. 
accordingly, up to 10 percent of such 
obligations could be uncovered. For any 
uncovered short leverage contracts, ihe 
LTM’s minimum adjusted net capita) 
requirement is increased by an amount 
equal to 20 percent of the market value 
of the physical commodities subject to 
such uncovered leverage contracts 
under existing Rule 31.9(a). 17 CFR 
31.9(a) (1985). As the Commission 
further stated when it proposed the 
amendment: "This would be unchanged 
by the proposed amendment, and the 
proposed amendment would also not be 
cumulative for uncovered short leverage 
contracts, i.e„ the appropriate addition 
to the LTM's minimum adjusted net 
capitai requirement for its uncovered 
obligations would remain at 20 percent 
and would not increase to 22Vi percent " 
50 FR 102,105 ()anuary 2.1985) 

(emphasis added). 

The effect of the amendment can be 
illustrated by assuming that an LTM has 
entered into $5 million worth of long 
leverage contracts, with $100,000 of that 
amount uncovered, and $1.050000 worth 
of short leverage contracts, with $50,000 
of that amount uncovered. Such an 
LTM’s minimum adjusted net capital 
requirement would be S2.500.000. plus 
$30,000 (20 percent of the uncovered 
amount of $150,000), plus $25,000 (2% 
percent of Ihe Sl.000.000 covered short 


•A mors cnmpJrlo explanation of the 
Comim*kioti' a reasons fo< proposing thin increase in 
an LTM’s minimum financial requirement i* sot 
forth in the neJrasr announcing tha proposal. SO FR 

102.105 (January 2. IMS). 
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leverage contracts), for a total of 
$2,555,000. 

IV. Repurchase/Resale of Leverage 
Contracts 

The Commission received two 
comments, one in support of and one 
opposed to. the proposed repurchase/ 
resale requirement for long and short 
leverage contracts. The one commcnter 
who expressed opposition to the 
proposed repurchase/rcsalc provision 
stated that the Commission should not 
mandate a repurchase/resale 
requirement since circumstances beyond 
the control of an LTM could arise which 
would make the suspension of trading 
necessary. Accordingly, the LTM should 
be free to act to protect the firm and its 
customers in the event of adverse 
circumstances which were beyond the 
control of the LTM. such as in the case 
of force majeure. 

With respect to circumstances which 
are beyond the control of an LTM and 
which could make the suspension of 
trading necessary, the Commission 
notes that Rule 31.11(a)(2)(ix) requires 
an LTM to set forth clearly the 
circumstances which constitute a basis 
for invoking force majeure. Thus, the 
Commission believes that the rules 
already provide a method by which an 
LTM can protect itself and its customers 
in the event that this class of adverse 
circumstances arises. 

Further, the Commission wishes to 
point out that the proposed amendment 
to Rule 31.10 does not mandate that a 
leverage transaction merchant 
continually offer to enter into or enter 
into leverage contracts with customers. 
The proposed amendment simply 
requires that any time an LTM is 
offering to enter into or enters into a 
new leverage contract, either long or 
short, involving a particular leverage 
commodity, the LTM also be required at 
that time to offer to repurchase 
previously entered into long leverage 
contracts and to reselljireviously 
entered into short leverage contracts 
involving the same leverage 
commodity. 7 As the Commission has 


* In tHift rr#Ard. the Camnisf ion t% alio adopting « 
ml* requiring LTM* to u*o the wmc set of bid and 
atk price* for long and abort leverage contract*, aa 
diicutsdU more fully below. Therefore, if an LTM ia 
offering to enter into or entering into new long 
leverage ront/acta at ita aak price, the reaate pne* 
of a ihorl leverage contract would be the aame aa 
the LTkfa current aak price for long leverage 
contracts tt an LTM ia offering to enter into or 
entering into new abort leverage contractu at ill bid 
price, the repurchase price of a long leverage 
contract would be the aame aa the LTM*a current 
bid pnee for abort leverage contract* 


noted, an LTM would be permitted to 
enter into new long leverage contracts 
w ithout also entering into new short 
leverage contracts involving the same 
leverage commodity and vice versa (50 
FR 102.105. January 2,1985). 

V. Disclosure Document and Customer 
Confirmation Statement 

The Commission has adopted certain 
conforming language in the bold-faced 
risk disclosure statement required by 
Rule 31.11(a)(1) which incorporates 
references to short leverage contracts. 
One commentcr objected to the 
language contained in the required risk 
disclosure statement, stating that 
referencing both long and short leverage 
contracts in the bold-faced disclosure 
would imply that the LTM or 
prospective LTM is offering to enter into 
both types of contracts when in fact the 
LTM may be offering, for example, only 
long leverage contracts. In such a case, 
the commenter contends that reference 
to both types of leverage contracts could 
confuse leverage customers or 
prospective leverage customers. This 
commentcr suggested that the 
Commission either permit an LTM to 
delete from the bold-faced disclosure 
statement language referencing short 
leverage contracts if the LTM is not 
offering this type of contract, or. 
alternatively, permit an LTM to adopt 
separate disclosure statements for each 
type of leverage contract offered. 

The Commission has determined to let 
stand the previously adopted language 
in the bold-faced risk disclosure 
statement which references both long 
and short leverage contracts. However, 
if an LTM believes, for example, that it 
would be more appropriate to delete 
reference to a specific type of leverage 
contract if such type of contract is not 
offered, the LTM may petition the 
Commission pursuant to Rule 31.24 for 
an exemption from this requirement/ 

The Commission also requested 
comment on a proposal to revise the 
Confirmation Statement and the 
requirement that an LTM provide in the 
Disclosure Document a filled-in version 
of the Confirmation Statement which 
includes a formula for the customer 
independently to calculate his or her 


•The Commiiftion further notes that If such a 
petition were granted and the petitioning firm Uter 
decided to begin offering shod leverage contracts, 
the firm's Disclosure Document would have to be 
amended to incorporate short leverage contracts. 
The terms and conditions of the firm's leverage 
contracts would also have to be amended, and these 
amendments would have to be submitted to the 
Commission in accordance with Rule 31.6(c) and. 
therefore, the amendments would have to be 
submitted at least 45 days prior to their effective 
date. 


own break-even point for both long and 
short leverage contracts. 

All of the commcnters generally 
supported the proposal to provide in the 
Disclosure Document a filled-in version 
of the Confirmation Statement and a 
formula for the break-even calculation. 
However, two commenters, while 
supporting the inclusion of the break¬ 
even formula, stated that the rule should 
also require an LTM to provide an 
actual break-even calculation using the 
figures in the representative 
Confirmation Statement printed in the 
Disclosure Document. 

The Commission has carefully 
considered these comments but is not 
persuaded that requiring an actual 
break-even calculation for a 
representative long and short leverage 
contract would necessarily provide a 
leverage customer or prospective 
leverage customer with more accurate 
information about the risks of leverage 
trading than providing a formula with 
which the customer can independently 
make such a calculation. In this regard, 
the currently required break-even 
calculation assumes that the 
representative leverage contract would 
be held open for one year. Since at least 
one component of the cost of a leverage 
contract (carrying charges) is a function 
of the length of time the contract is 
open, and since it is reasonable to 
expect that different customers will 
have different time horizons with 
respect to their holding periods, this 
one-year holding period could, in itself, 
be misleading. Therefore, the 
Commission believes it is more 
appropriate that the break-even point 
for each customer be determined using 
the customer’s own choice of 
assumptions regarding the time frame in 
which the leverage contract will be held. 

One commenter stated that the format 
proposed by the Commission for the 
Confirmation Statement presented 
certain technical problems relating to 
the ability of its computer to produce 
Confirmation Statements in such form 
and the ability to include with that 
format a pre-printed name and address 
for use in windowed envelopes. The 
commenter suggested that an LTM could 
avoid potential data processing 
formatting problems if it were permitted 
to use a Confirmation Statement in a 
format different from that in the 
regulations but containing all the 
information required by Commission 
rule in the same basic order. This 
commenter suggested that LTMs could 
submit a sample format of the 
Confirmation Statement for Commission 
approval. 
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The Commission bcleives that the 
Confirmation Statement utilized by 
LTMs should be standardized to the 
maximum extent possible. Such 
standardization will allow customers or 
prospective customers to compare the 
various costs associated with leverage 
contracts offered by different LTMs, 
However, if an LTM believes that the 
Commission's required format for the 
Confirmation Statement creates a data 
processing problem, the LTM could 
petition the Commission pursuant to 
Rule 31.24 for an exemption from the 
required format. Such exemption 
requests would be considered on a case- 
by-case basis. 

This commenter also suggested that 
the word "value" appearing in the 
Confirmation Statement and the break¬ 
even formula be replaced with the word 
"price" because in the commenter's 
opinion price is more descriptive and 
would be helpful in determining whether 
a customer had reached a break-even 
point. The Commission believes, 
however, that the word "value" is more 
appropriate since the amounts 
appearing on the Confirmation 
Statement and the amounts used in the 
break-even formula involve calculations 
of price times quantity. Since this 
product varies with the numbers of 
contracts as well as the price of the 
leverage commodity, the product is more 
accurately termed the "value" rather 
than the "price" of the contract. 

In addition, one commenter objected 
to the proposed requirement that an 
LTM must include the unpaid balance 
applicable to a leverage purchase in the 
Confirmation Statement. In the absence 
of transaction-by-transaction 
accounting, the commenter stated that 
this would be impossible if there is 
another open long position in the 
customer’s leverage account. However, 
the commenter has misunderstood the 
Commission's proposed requirement. 
Rule 31.11(k)(l)(ii)(F) states that the 
Confirmation Statement must show "the 
total unpaid balance for the 
transaction ." (Emphasis added). This 
figure should be readily available to the 
LTM. Nevertheless, in order to avoid 
confusion, the Commission is amending 
Rule 31.11(k)(1)(ii)(F) and the sample 
Confirmation Statement to read "Total 
unpaid balance for this transaction," 
Transaction-by-transaction accounting 
is further discussed below in this 
release. 

This commenter also objected to the 
proposal to require an LTM to give the 
current equity in the customer's account 
on the Confirmation Statement. The 
commenter claims that this information 
is already provided in the monthly 


statements to customers and that it may 
mislead customers if it is also included 
on the Confirmation Statement. Another 
commenter recommended that the 
Confirmation Statement be clarified to 
reflect the fact that the equity shown is 
for the customer's existing aggregate 
positions, excluding the specific 
confirmed transaction. In addition, this 
commenter stated that the Confirmation 
Statement for a first-Time Customer 
should show that the customer has no 
equity in the account until the LTM 
receives the down payment. 

With regard to the former 
commenter's statements, customer 
complaints received by the Commission 
indicate that information on current 
equity is often difficult for a customer to 
obtain. For this reason, the Commission 
believes this information should be 
included in the Confirmation Statement, 
since customers normally undertake 
leverage transactions between monthly 
statements. Second, the line 
immediately above "Current Equity" in 
the Confirmation Statement is entitled 
‘Total Amount Due Now to Initiate This 
Transaction." which should avoid any 
confusion as to whether or not a 
customer has to transmit funds to the 
LTM. 

Further, the Commission notes that 
Rule 31.11(k)(l)(ii)(I) states that the 
Confirmation Statement must give the 
"current equity in the individual 
customer's account as of the date of the 
transaction," thus providing a customer 
with a "snapshot" of his account equity 
at the close of business on the day he 
enters into the new transaction. This 
figure normally would not include the 
new transaction. In particular, the initial 
margin deposit for the new transaction 
would not be included in the current 
equity figure unless the customer had 
already paid iL Similarly, depending on 
an LTM’s procedures for calculating 
equity (/‘e, when new positions are first 
marked-to-market) there may have been 
no change in contract value foi the new 
transaction. In this regard, the account 
equity shown on a first-time customer's 
Confirmation Statement may be zero. As 
a result, in order to avoid 
misunderstanding, the Commission is 
amending Rule 31.11(k)(l)(ii)(j) and the 
current equity entry in the sample 
confirmation statement to read "Current 
Equity in Account Excluding this 
Transaction." If an LTM’s accounting 
procedures would result in the inclusion 
of the new transaction in the current 
equity figure, it may petition the 
Commission for an exemption. 


VI. Bid and Ask Prices and Carrying 
Charges 

No objections were raised to the 
Commission’s proposal to require the 
same bid and ask prices for long and 
short leverage contracts, and Rule 
31.25(a) is being adopted as proposed. 
However, with regard to the proposed 
requirement that carrying charge rates 
be the same for long and short leverage 
contracts, certain commentcrs suggested 
that proper disclosure by an LTM, rather 
than restrictions on an LTM’s manner of 
doing business, is the appropriate way 
to handle this issue. One commenter 
argued that the Commission's proposal 
on carrying charges was tantamount to 
government "price-fixing." 

The Commission rejects this view. 
Leverage contracts do not have all the 
safeguards of exchange trading. There is 
no clearinghouse to ensure the financial 
integrity of the contract and prices are 
not determined competitively. Instead, 
the LTM unilaterally determines prices 
and customers are solely dependent on 
the LTM for performance on the 
contract. As a result, the additional 
restrictions the Commission has 
proposed are warranted. 

Also, the repurchase/resale 
requirement, discussed above, and the 
requirement that LTMs maintain one set 
of bid and ask prices and approximately 
equivalent carrying charge rates on long 
and short leverage contracts are meant 
to ensure consistency on the part of an 
LTM in dealing with customers who are 
long or short the leverage contract. In 
this regard, a short leverage contract 
can be viewed simply as the mirror 
image of a long leverage contract, and 
the restrictions on carrying charge rates 
and bid and ask prices are intended to 
ensure that the total price of a long 
leverage contract (ask price plus 
carrying charges) is consistent with the 
total price of a short leverage contract 
(the bid price plus carrying charges). 

Three commenters objected to. and 
one commenter agreed with, the 
Gimmission's proposal to require 
carrying charge rates on long and short 
leverage contracts to be equal. Those 
objecting argue, in effect, that the cost of 
covering tong leverage contracts 
substantially exceeds the income 
derived from covering short leverage 
contracts, necessitating different 
carrying charge rates. One commenter 
stated that the proposed requirement 
would force an LTM to operate at a lo 9 S 
on short leverage contracts, which 
would be tantamount to a ban on such 
contracts. Another commenter stated 
that the proposal would either compel it 
to discontinue the offer of short leverage 
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contracts altogether, or would compel it 
to discontinue offering new long 
leverage contracts when it offered new 
short leverage contracts in a particular 
commodity, thereby curtailing the two- 
way market This commenter also 
suggested that LTMs be allowed to levy 
different rates on margin deposits than 
on contract value. 

In this regard. Commission staff 
estimated the costs and income 
associated with covering long and short 
silver leverage contracts and the effects 
of a uniform interest rate for margins 
and contract value. These calculations 
indicate that the cover income from a 
short leverage contract is similar to the 
cover cost on a long leverage contract 
and that both are related to the 
contango, or the implied carrying charge 
rate, in comparable futures contracts. 

In particular, calculations by 
Commission staff indicated that the 
break-even carrying charge rate applied 
to a long leverage contract’s unpaid 
balance and the break-even carry ing 
charge rate applied to a short leverage 
contract's contract value plus margin 
deposit differed by less than one-fifth of 
one percent per year on a given day. The 
calculations involved a comparison in 
March of 1985 between the bankers* 
acceptance rate used in financing a 
portion of the 25% of a long leverage 
contract's value in physical cover 
compared with the exchange-traded 
futures contango rate which is the cover 
rate available for all of a short leverage 
contract’s value.* 

In this regard. Commission staff 
contacted a number of major banks in 
New York and Chicago regarding their 
commodity lending practices and 
verified that they lend against 
commodity collateral at rates 
substantially lower than those quoted 
by the objecting commenter* The rates 
quoted by the banks were generally 
equal to the bankers' acceptance rate, 
which at that time was approximately 
1 Y«% below the prime rate. The same 
banks indicated that they would lend to 
commercials in the metals business at 
the prime rate plus 1% to 2% for 
unsecured borrowing. These unsecured 
borrowing rates approximate theme 
quoted by the commenters. 

Given the Commission's cover 
requirements for leverage contracts and 
the rates at which long physical cover 
can be financed on a collateralized 
basis for non-currency commodities, the 
costs of long cover are quite close to the 
income received from the futures 
carrying charge rate on short leverage 


* Suit? document* fvrtkrr nrfWllng 
caJnuUtioas have bern placed in the 

pubUc comment file coocarartg thi* rulemaking. 


cover. In particular, seventy-five percent 
of the long cover requirement can be 
held in futures contracts. Second, 
physical metal purchased for cover can 
be financed and stored at a cost very 
close to the futures contango rato of 
physical arbitrage. Metals dealers 
normally borrow to purchase metals on 
a collateralized basis and sell futures 
whenever the futures carrying charge 
rate starts to increase above the cost of 
borrowing to purchase physical metal 
plus storage and insurance costs. 
Conversely, the sale of physical metal 
and purchase of futures tend to occur 
when the futures carrying charge rate 
falls below the actual cost of borrowing, 
storage and insurance costs. Thus, the 
collateralized borrowing of funds to 
purchase physical metal is closely 
related to the futures contango. 

Also, a leverage transaction merchant 
has a pool of customer margin money 
that can be used In purchase physical 
cover and margin futures cover 
positions. Assuming that leverage 
customers' initial margin deposits are 
20% of a leverage contract's value on 
average and that FCMs require 5% of a 
futures contract's value to margin 
futures positions, 16W% of the leverage 
contract’s physical cover muy tie 
purchased using customer funds (after 
using 3%% (75% X 5%) of a leverage 
contract’s value from customer margins 
to margin the futures cover) with the 
remaining 8>*% of the leverage 
contract's cover value being borrowed 
from banks at collateralized rates plus 
storage costs which approximate futures 
carrying costs. 10 Therefore, all of the 
long contract value can be covered at 
rates equal to or very near the futures 
contango; none of the long leverage 
contract’s cover value has to be 
borrowed at rates similar to those 
quoted by the objecting commenter* 

Thu* the Commission cannot accept 
the contention by the objecting 
commenters that the proposed 
requirement of a common carrying 
charge rate on long and short leverage 
will be equivalent to a ban on short 
leverage due to a disparity in the cost of 
long leverage cover versus the income 
from short leverage cover. Rather, the 
proposed requirement would foster a 


'•Rule 31*|«K2 Ri) thr 25 

phyifcol cover requirement muy tokr lie form of 
warrhoure rvcHptft provided. "The! the talanc* of 
the principal and ■ocmrd intrrrat no any loan 
again*! much warrfcoost receipt doc* not exceed TO 
percent of Ike curreol market value of ike 
commodity represented b> each receipt ~ In tkit 
cnee, we are atetimm* onty SN percent of the 
leverage contract * cover value is financed cm a* 
encumbered butt* and iuM the mmunium allow able 
amount of 17-5percent (.70x25). Thu*, the LTM ha* 
a cushion of STS percent fl7.S-a?5) to mart rthrr 
contl ngim ciex. 


consistency in the treatment of long and 
short lt?veroge customers under the 
Commission's leverage program. 

Therefore, the Commission is adopting 
a final rule that requires the long and 
short leverage carrying charge rates, 
other than for leverage contracts 
involving a foreign currency, to be 
within 1% per annum of each other and 
that any difference greater than 1% per 
annum be justified in detail to the 
Commission by means of petition. 

Commission Rule 31.4(g)(3) 
specifically provides for four foreign 
currencies under the definition of 
leverage commodities. Unlike the other 
leverage commodities, intertemporal 
price relationships for these 
commodities do not reflect United States 
interest rates, but interest rate 
differences between the United States 
and the country of the particular 
currency, in addition, foreign currency 
futures prices are more likely to be 
inverted than the pricers of other 
leverage commodities. With respect to 
these leverage contracts, the one 
commenter who responded to this 
question ugrees with the Commission 
that currying charges on such contracts 
should reflect interest rate differences 
between the United States and the 
country of the particular currency. This 
commenter further asserted that 
deposits on such transactions should 
earn a rate equal to the United States 
interest rate which may be different 
from the interest rate charged or 
credited on the contract value, 
irrespective of which foreign currency is 
involved. 

The Commission acknowledges these 
comments. Impediments to 
collateralized borrowing of foreign 
currencies and the receipt of interest on 
domestic deposits of foreign currencies 
make it impractical to require LTM* to 
use the same carrying charge rate for 
long and short leverage contract* Uik1«t 
certain circumstances, such as when 
foreign currency futures contracts art? 
trading in backwardation, these 
impediments may cause the costs of 
covering long leverage contracts 
significantly to exceed the costs of 
covering short leverage contract* in 
addition, the greater likelihood that 
foreign currency prices may display 
backwardation also necessitates their 
special treatment. 

Therefore, the Commission has 
determined not to apply its new rule on 
carrying charges to leverage contracts 
on foreign currencies. 11 Any other 


n It UiCKtld be curf*d that thr Cotonukuum it 
rt-UUning <br mrrml requiranra! tor alt lawtitgr 

£tiiitttu«*t! 
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exception from the regulations for 
leverage contracts on foreign currencies 
must be the subject of a petition. All 
differences of foreign currency leverage 
contracts from other leverage contracts 
must be fully explained in the LTM’s 
Disclosure Document 

VII. Quarterly Reporting Requirement 

The Commission proposed a new Rule 
31.28 which would require each LTM to 
file a quarterly report containing 
information with respect to every 
leverage contract which was closed out 
during the quarter, whether by 
repurchase, resale, liquidation or 
delivery, including the profit or loss to 
the leverage customer on any contract 
which was repurchased, resold or 
liquidated. Two commenters supported 
the Commission's proposal, and three 
commenters objected. After a careful 
review of those comments, the 
Commission has determined to adopt 
the substance of the quarterly reporting 
requirement, set forth in Rule 31.26(a), as 
proposed. However, the Commission 
has determined not to adopt the 
provisions of proposed Rule 31.26(b), 
which would have required an LTM to 
accompany its quarterly report with a 
list of all leverage customers who had a 
leverage contract closed out during that 
quarter, in numeric order by customer 
account identification number, including 
the customer's name, address, telephone 
number and customer account 
identification number. Proposed Rule 
31.26(c), which stated that the quarterly 
report would have to be provided in 
both machine-readable and hard copy 
form, and set forth a procedure whereby 
each leverage firm would have to submit 
a proposed computer format and coding 
structure for Commission approval 
according to a specified timetable, has 
been redesignated as Rule 31.26(b) and 
has bqen adopted essentially in the form 
proposed. 

Although the Commission is not 
requiring that a list of customer names, 
addresses and telephone numbers 
accompany the quarterly report, the 
Commission wishes to emphasize the 
need for accurate information. The 
Commission is adopting that provision 
of the quarterly reporting proposal 


rommodilies that limit t tha charging of carrying 
< hargei to tha unpaid balance of the long contract 
In response to one commenter’s inquiry, tha 
Commission hereby explicitly reaffirms that 
principle. In the case of ■ short leverage contract en 
ITM must pay or credit the carrying charge on the 
full contract value and interest on the customer s 
margin deposit at the same rate. It should also be 
noted that the LTM’s obligation to pay interest on 
thi* margin deposit on a short leverage contract is 
not to be diminished by the LTM’s ability to keep 
warnings on customer funds invested in government 
obligations. {See Rule 31.12(e)). 


which requires that a hard copy of such 
data be submitted and that the hard 
copy be signed by an appropriate high- 
level person such as the chief executive 
or chief financial officer. The 
Commission also wishes to note that its 
staff may undertake procedures to verify 
the quarterly report data under the 
Commission's general inspection and 
auditing authority, and this may include 
a spot check of customers. 

In addition to the objections to the 
customer list, certain commenters also 
raised objections to the quarterly report 
itself. Commenters stated that the 
information called for is immaterial for 
disclosure purposes or for purposes of 
Commission determination as to 
whether to lift the leverage moratoria. 
Commenters also questioned the 
fairness and usefulness of requiring 
LTMs to submit more data than futures 
commission merchants are required to 
submit. The Commission is not 
persuaded by these comments. In 
futures trading, there is a commercial 
need for, and commercial participation 
in the development of, a new futures 
contract. None those elements is present 
in leverage trading, so it is irrelevant to 
compare information on leverage trading 
with information on trading by non¬ 
commercial futures customers. The 
Commission further believes that, as it 
stated when it proposed Rule 31.26, the 
data to be obtained will be useful in 
assessing proper disclosure and whether 
and if so the bases under which leverage 
should be expanded and, in particular, 
whether any further requirements are 
necessary. The information could also 
be useful in helping the Commission to 
prepare any studies it might wish to 
make, or be required to make, regarding 
leverage trading. 

Certain commenters stated that profit 
or loss cannot be measured on a 
contract-by-contract basis, since funds 
added to an account are not allocated to 
a specific contract because it would be 
completely arbitrary to do so. The 
Commission's staff undertook to 
investigate the practices of the leverage 
firms because it was believed that the 
information set forth in proposed Rule 
31.26 was already required by the 
interim final leverage rules to be 
compiled and furnished to customers. 

After review of the Form 186s and 
lB9s filed by two firms for February 
1965, the staff asked these firms for the 
monthly leverage customer account 
statements and transaction statements 
for all kilo gold contracts closed out 
during February. The staffs review of 
those monthly statements indicated that 
the carrying charge is not reported for 
each leverage contract, but is only 


reported for the entire account. 
Commission staff calculated carrying 
charges which differed in varying 
amounts from those reported in the 
monthly statements, making it 
questionable whether a leverage 
customer can compute the carrying 
charges assessed by the LTM. Although 
the Commission now recognizes from 
the comments received that its rules 
may not have been entirely explicit with 
respect to the reporting to the leverage 
customer of carrying charges for each 
leverage contract, the Commission 
nevertheless believes that its rules can 
and must be interpreted as requiring 
such reporting. Without such reporting, 
a leverage customer would be deprived 
of material information regarding his 
leverage contracts which he would be 
unable to obtain otherwise. Disclosure 
of this information better informs the 
customer of the cost of each contract, 
allows him to make more informed 
decisions and should reduce the number 
of complaints received from customers 
who thought they were liquidating an 
apparently profitable position, only to 
leam they lost money due to carrying 
and termination fees. In addition, 
allowing an LTM discretion as to how 
carrying charges, margin deposits and 
other charges should be distributed 
among the various leverage positions in 
a customer's account would make the 
information required to be provided in 
the Disclosure Document highly 
misleading. The rules relating to a 
leverage Disclosure Document assume 
the direct application of margin 
deposits, fees and carrying charges on a 
contract-by-contract basis. 

The canning charge for each leverage 
contract is required to be reported on 
the monthly leverage customer account 
statement by Commission Rule 
31.15(b)(4). which provides for: 

A detailed accounting of all financial 
charges and credits to the previous ledger 
balance during the monthly reporting period, 
including all leverage customer funds 
received from or disbursed to the leverage 
customer, and all commissions and fees 
incidental to the contract which Aove been 
charged and received, ns well as all realized 
profits and losses. (Emphasis added). 

Such a "detailed accounting" of charges 
should include the carrying charge per 
contract, not just the total carrying 
charge for the entire account. The 
recordkeeping requirements for an LTM 
also require the LTM to record the 
carry ing charges for each leverage 
contract as part of its financial ledger, 
pursuant to Rule 31.14(c)(1). which 
requires to LTM to maintain: 

A financial ledger which will show 
separately for each leverage customer's 
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account all choices again*l and credit* to 
such leverage customer's account, including 
but no! limited to all charges and credits for 
purchases, repurchases, sales, resales, 
liquidations, rescissions and settlements by 
delivery of leverage contracts (including the 
corresponding transaction identification 
numbers) and all funds transferred, deposited 
into, or withdrawn from the leverage 
customer's account. (Emphasis added.) 

This provision requiring the recordation 
of all charges to the customer’s account 
must be read to include all carrying 
charges. />.. carrying charges for each 
leverage contract, not Just the sum of the 
individual carrying charges. 

In 1983, the Commission proposed 
Rule 31.14(d). which provided: 

Each leverage transaction merchant shall 
prepare, as of the last business day of each 
calendar month, a listing of all leverage 
contracts carried for leverage customers 
during the calendar month. Such listings shall 
tie by type of leverage commodity and 
contract and shall include the following 
details with respect to each leverage 
contract' 

(1) The type of leverage commodity and 
contract; 

(2) The date of execution nnd the maturity 
date; 

(3) The transaction identification number: 

(4) The value of the leverage contract when 
initiated; 

(5) Details of initial charges, carrying 
chaiges and termination charges which have 
otvurred since the previous month-end date: 

((») The date and amount of margin 
payments by the leverage customer to the 
leverage transaction merchant since the 
previous month-end dole; 

(7) The date and the amount of nuugtn 
credits received by the leverage customer 
from the leverage transaction merchant since 
the previous month-end date: and 

Ifl) The realized profit or loss on leverage 
contracts terminated during the month and 
the unrealized profit or loss on each open 
leverage contract marked to the market on 
the basis of the leverage transaction 
merchant’s bid price since the previous 
month-end date. (Emphasis added ) 

Tills proposal would have required an 
l.TM to keep a record of the carrying 
charges assessed on each contract 

The recordkeeping requirement 
regarding carrying charges in proposed 
Rule 31.14(d)(5) was not adopted in the 
final Rule 31.14(d). In adopting the 
modified rule, the Commission staled 
that it made the changes which it 
"believes will simplify compliance and 
eliminate any unnecessary 
recordkeeping requirements." 49 FR 
5498. at 5511 (February 13.1984) It is 
important to recognize that this 
modification was made in the 
recordkeeping requirements, not the 
monthly leverage customer account 
statement section. Similarly, proposed 
Rule 31.14(c)(3) would have required an 
LTM to keep: 


A daily record or journal which will show 
separately for each leverage customer by 
type of leverage commodity and contract, 
complete details of all leverage transactions 
executed on that day. including the person for 
whom such transaction was undertaken, the 
type of leverage commodity and contract, the 
number of leverage contracts, the transaction 
identification number for each leverage 
contract whether the transaction was an 
initial purchase, offset liquidation or 
delivery, the total value of the leverage 
contract when initiated, offset or otherwise 
terminated, the total charges iinitial, carrying 
and termination, os appropriate / for each 
transaction involving a leverage contract. 
and the amount of leverage customer funds 
deposited to margin the leverage contract 
(Emphasis added.) 

One commcnter on proposed Rule 
31.14(c)(3) opposed any requirement that 
an LTM show the carrying charges 
imposed on a leverage customer’s 
account on a daily basis. Significantly, 
the commenter stated that monthly 
reflection of such charges could be 
acceptable. In light of this comment, the 
Commission did not adopt the 
requirement of daily reporting of 
carrying charges per transaction, in the 
belief that "this step will alleviate any 
unnecessary burden on LTMs without 
diminishing customer protection, 
particularly in view of the fact that such 
information is required to be maintained 
in the LTNTs financial ledger 
(i 31.14(c)(1)) and transaction record 
(5 31.14(c)(2)) and is reported to the 
customer in the break-even calculation." 
49 FR 5498. at 5510. Thus, the 
Commission did not abandon the 
concept of calculating and reporting 
carrying charges on a contract-by- 
contract basis when it did not adopt the 
language In Rule 31.14(c)(3) highlighted 
above, because it felt that information 
would be recorded pursuant to other 
parts of Rule 31.14. 

In conclusion, the Commission 
believes that the interim final 
regulations currently require LTMs lo 
calculate and record conying charges on 
each leverage contract. These regulatory 
requirements make moot the objections 
of certain commented to proposed Rule 
31.26 on the ground that profit and loss 
cannot be measured on a contract-by¬ 
contract basis. However, the 
Commission has determined to provide 
the LTMs with a period within which to 
come into compliance with the 
requirement to report the carrying 
charge on each contract on the monthly 
leverage customer account statement, if 
they are not already doing so. All LTMs 
must be in compliance by January 1, 

1986 and the January monthly 
statements distributed in February 19H6 
must set forth carrying charges on a 
contract-by contracl basis. The 


Commission also believes that January 
1.1986 should be the target date by 
which LTMs complete their preparations 
for filing their first quarterly report for 
the last quarter of 1985. beginning 
October 1.1985. with the report for tlic 
last quarter of 1985 due no later than 
January 23,1986. The Commission’s 
automated data processing stuff will 
work with the firms to develop the 
appropriate formal and coding structure. 

The information which is required in 
the quarterly report is set forth In Rule 
31.26(a). Every leverage contract which 
was closed out during the quarter, 
whether by repurchase, resale, 
liquidation or settlement by delivery, 
must be listed. 11 The data required with 
respect to each such contract includes 
identifying information such as the 
leverage commodity and contract 
involved, whether die contract was lorq» 
or short, and the method of close-out. 
The dates the contract was entered into 
and dosed out must be included, as well 
as the relevant prices at each date. The 
leverage customer account identification 
number, whether the customer had a 
commercial or noncommercial leverage 
account and whether the customer was 
the owner or holder of a proprietary 
leverage account also must be included 

For any leverage contract which is 
closed out by repurchase, resale or 
liquidation, the LTM must report the 
profit or loss incurred by the leverage 
customer on the contract. 15 In the case 
of a long leverage contract, profit or loss 
shall be determined by subtracting, from 
the total value of the contract based on 
the leverage transaction merchant’s bid 
price at the time of repurchase or 
liquidation, the total value of the 
contract based on the ask price at which 
the contract was entered into, minus any 
amounts paid or owed by the leverage 
customer to the leverage transaction 
merchant, including initial, carrying ami 
termination charges, plus any amounts 
paid or credited by the leverage 
transaction merchant to the leverage 


17 No information will be required with roquet to 
leverage contracts closed out by rescission. An 
LTM s monthly report most tododo the mfDt*e <H 
leverage contracts rescinded during the fnonrh oim! 
the Commission requires that a leverage custwnrt 
can only be assessed actual price losses from the 
time of entering into the contract until rescission 
Rule SI UMf) t 17 CFR 31.16(0 (1W»I). whirh ha* 
fw twlgm l»d «s Rule 3TW(»H6l. and Rule 3123 (T? 
CFR 31.23 (1085)1. 

a No information is required with rasped to 
leverage contracts settled by delivery. since th»* 
ultimate profit or loss to the leverage customer in 
such cases depends on the amount which th< 
leverage customer obtains upon sale of thr 
delivered commodity, or the amount which thr 
leverage customer paid to obtain the commodity in 
order to make delivery. In cnmmerrlal or retml 
channels 
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customer, in connection with the 
leverage contract In the case of a short 
leverage contract, profit or loss shall be 
determined by subtracting, from the 
total value of the contract based on the 
bid price at which the contract was 
entered into, the total value of the 
contract based on the leverage 
transaction merchant's ask price at the 
time of resale or liquidation, minus any 
amounts paid or owed by the leverage 
customer to the leverage transaction 
merchant, including initial and 
termination charges, plus any amounts 
paid or credited by the leverage 
transaction merchant to the leverage 
customer, including carrying charges, in 
connection with the leverage contract. A 
positive difference will indicate a prdfit 
and a negative difference will indicate a 
loss. 

VIII. Order of Liquidation of Leverage 
Contracts 

The Commission requested comment 
on whether it should adopt a rule 
specifying that leverage contract 
posijions must be liquidated in declining 
order of loss, beginning with the position 
reflecting the greatest loss first. The 
regulations presently require tbai an 
LTM simply disclose the order in which 
leverage contracts will be liquidated 
pursuant to a margin call. Rule 
31.11(a)(2)(vi). The Disclosure 
Documents initially filed with the 
Commission reveal that not all LTMs 
and applicants are liquidating leverage 
contracts in declining order of loss. 

Two commcnters addressed the 
proposal and both opposed it One 
commcnter, an applicant for registration 
as an LTM which currently utilizes the 
order of liquidation being proposed by 
the Commission (/’s v declining order of 
loss, beginning with the position with 
the greatest loss), stated that the 
Commission should not adopt any 
requirement concerning mandatory 
liquidation sequence. This commentcr 
stated that an LTM should have the right 
to liquidate undermargined positions in 
any order its sees fit. subject to 
disclosure of the sequence it will 
employ, and that the Commission lacks 
the statutory authority to require o 
liquidation sequence. 

The other commenter, an LTM 
currently liquidating the most recently 
established leverage contract first 
because it claims the liquidation of the 
recently established leverage contract is 
least likely to have an adverse effect on 
its leverage customers, also opposed the 
adoption of the proposed rule. This 
commenter stated that the adoption of 
the rule would not be in the interest of 
the majority of leverage customers, 
because it may result in adverse federal 


tax consequences to the customer. This 
commenter further claimed that the 
order of liquidation is unlikely to have a 
significant effect on the equity of a 
customers account because ”(i)n almost 
every case where a customer’s account 
is in a liquidation position, the leverage 
customer is losing on all his open 
positions.” This commenter further 
calimed that it will be difficult, costly 
and time consuming to identify the 
contract in the account which has the 
greatest loss and should be liquidated 
first under the proposal. This commenter 
asserts that, under the proposed method 
of liquidation, ”it is very unlikely that a 
leverage customer with many open 
positions could look at his most recent 
account statement and be able to 
determine which leverage contract 
would be first to be liquidated” and that 
the account executive, when making a 
murgin call, ’’would not be able to 
advise the customer as to the exact 
consequences of failure to meet the 
[margin] call.” 

The Commission has carefully 
reviewed the comments but is not 
persuaded by them. Accordingly, the 
Commission has determined to adopt a 
rule specifying that leverage contracts 
must be liquidated in declining order of 
loss, beginning with the contracts with 
the greatest loss first. The Commission 
notes that twro of the three leverage 
firms employ the liquidation sequence 
being adopted. The Commission is 
concerned that any liquidation sequence 
other than that being adopted may be 
disadvantageous to the customer. The 
Commission believes that in a 
liquidation situation, that position which 
reflects the greatest loss and thus most 
contributes to the customer being 
undermargined should be liquidated 
first. Accordingly, the Commission has 
determined to adopt new Rule 31.18(d). 

The Federal Register notice wherein 
the Commission requested comments on 
this issue referenced Rule 31.18(b). 
which provides for forced liquidations 
without prior notice of the customer. 

The Commission believes that new Rule 
31.18(d) should apply to all forced 
liquidation situations, not just those 
covered by Rule 31.18(b). Accordingly, 
the Commission in adopting this 
amendment is also making clear thut 
Rule 31.18(d) applies to all parts of Rule 
31.18. not just Rule 31.18(b). The 
Commission believes that this 
application is technical in nature, that 
the same comments made regarding the 
proposal would also apply to its 
application to all of Rule 31.18 (and the 
Commission is not persuaded by those 
comments), and that the extension is in 
the public interest. 


IX. Related Matters 

A. Regulatory Flexibility Act 

Adoption of these rules and rule 
amendments would not appear to affect 
a substantial number of small firms. 
There are only three applicants for 
registration as an LTM. and until the 
Commission lifts its temporary 
moratoria on the entry of new firms into 
the leverage business (17 CFR 31.1 and 
31.2 (1984)), it is unlikely that there will 
be any additional applicants. In 
addition, in light of the minimum 
financial requirements for an LTM* 11 the 
Commission does not believe these rules 
and rule amendments will have a 
significant economic impact on a 
substantial number of firms which could 
be considered small entities for 
purposes of the Regulatory Flexibility 
Act. 

Accordingly, pursuant to Section 3(a) 
of the Regulatory Flexibility Act. Pub. L 
No. tXy-354. 94 Slat 1168 (5 U.S.C. 605(b) 
(1982)), the Chairman, on behalf of the 
Commission, certifies that the rule 
amendments will not have a significant 
economic impact on a substantial 
number of small entities. 

B. Paperwork Reduction Act 

Since any requirement imposed by the 
amendments to Rule 31.11 and new Rule 
31.28 would affect less than ten persons 
(/.<?„ only the three applicants for 
registration as an LTM). the Paperwork 
Reduction Act does not apply. 44 U.S.C. 
3502(4) (1982). 

list of Subjects 

17 CFR Part 31 

Definitions, Minimum financial 
requirements. Repurchase and resale of 
leverage contracts. Disclosure.. 
Segregation, Bid and ask prices and 
carrying charges. Reporting and 
recordkeeping requirements. 

17 CFR Part 190 

Bankruptcy, Definitions. 

In consideration of the foregoing, and 
pursuant to the authority contained in 
sections 8a(5) and 19 of the Commodity 
Exchange Act. as amended, 7 U.S.C. 
12«{5) and 23 (1982), and pursuant to the 
authority contained in the Bankruptcy 
Reform Act of 1978, as amended, 11 
U.S.C. 101 et seq. (1982), the Commission 
hereby amends Chapter I of Title 17 of 


" tf» this context, the Commioion has defined 
"simill entity** for purposes of the Regulatory 
Flexibility Art so «» not lo Include any future* 
communion merchant registered with the 
Commission. (47 FR laeta April 3a 1982|. The 
minimum ftnendel requirements for FCMs, us set 
forth in CommiMion Rule 117.17 CFR 117 (19SS|. 
urr *»jznifkr unlit lower than those fur nn LTU 
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the Code of Federal Regulations as 
follows: 

PART 31—LEVERAGE 
TRANSACTIONS 

1. The authority citation for Part 31 is 
revised to read as follows: 

Authority: 7 U.S.C. 12a and 23. 

2. Section 31.4 is amended by revising 
paragraph (d) and by adding paragraph 
(e) to read as follows: 

$ 31.4 Definitions. 

• • • • • 

(d) “Leverage customer** means any 
person who. directly or indirectly, enters 
into, purchases, sells, or otherwise 
acquires for value any interest in a 
leverage contract with, from or to a 
leverage transaction merchant: 

Provided\ however , That an owner or 
holder of a proprietary leverage account 
as defined in paragraph (e) of this 
section shall not be deemed to be a 
customer within the meaning of 

§ 31.11(a)-(j) and (1). 5 31.12 and S 31.26. 
and such an owner or holder of such a 
proprietary leverage account shall 
otherwise be deemed to be a leverage 
customer within the meaning of all other 
sections of these rules. 

(e) “Proprietary' leverage account*’ 

. means a leverage account carried on the 
books and records of an individual, a 
partnership, corporation or other type 
association (1) for one of the following 
persons, or (2) of which ten percent or 
more is owned by one of the following 
persons, or an aggregate of ten percent 
or more of which is owned by more than 
one of the following persons: 

(i) Such individual himself, or such 
partnership, corporation or association 
itself: 

(ii) In the case of a partnership, a 
general partner in such partnership: 

(iii) In the case of a limited 
partnership, a limited or special partner 
in such partnership whose duties 
include: 

(A) The management of the 
partnership business or any part thereof, 

(B) The handling of the trades of 
leverage customers or of the leverage 
customer funds of such partnership, 

(C) The keeping of records pertaining 
to the trades of leverage customers or to 
the leverage customer funds of such 
partnership, or 

(D) The signing or co-signing of checks 
or drafts on behalf of such partnership: 

(iv) In the case of a corporation or 
association, an officer, director or owner 
of ten percent or more of the capital 
stock, of such organization: 


(v) An employee of such individual, 
partnership, corporation or association 
whose duties include: 

• • • * • 

(A) The management of the business 
of such individual, partnership, 
corporation or association or any part 
thereof. 

(B) The handling of the trades of 
leverage customers or of the leverage 
customer funds of such individual, 
partnership, corporation or association, 

(C) The keeping of records pertaining 
to the trades of leverage customers or to 
the leverage customer funds of such 
individual, partnership, corporation or 
association, or 

(D) The signing or co-signing of checks 
or drafts on behalf of such individual, 
partnership, corporation or association; 

(vi) A spouse or minor dependent 
living in the same household of any of 
the foregoing persons: 

(vii) A business affiliate that, directly 
or indirectly, controls such individual, 
partnership, corporation or association; 

(viii) A business affiliate that directly 
or indirectly, is controlled by or is under 
common control with, such individual, 
partnership, corporation or asociation. 

• • • • • 

3. Section 3L9 is amended by revising 
paragraphs (a), (b)(2) and (b)(9) to read 
as follows: 

§31.9 Minimum financial requirements. 

(a) Each leverage transaction 
merchant must at all times maintain 
adjusted net capital equal to or in 
excess of S2.500.000, plus 20 percent of 
the market value of the amount of 
physical commodities subject to 
leverage contracts entered into by the 
leverage transaction merchant which 
are uncovered, plus 2 1 /* percent of the 
market value of the amount of physical 
commodities subject to short leverage 
contracts entered into by the leverage 
transaction merchant which are 
covered. 

• ••41 

(b) * • * 

(2)(i) The term “customer” means 
customer as defined in § 31.4(d); 

(ii) The term ‘’proprietary account” 
means a commodity futures, option or 
leverage account carried on the books of 
the applicant or registrant itself, or for 
general partners of the applicant or 
registrant: and 

(iii) The term “noncustomer account” 
means a leverage account carried on the 
books of the applicant or registrant for a 
person which is not included in the 
definition of customer (as defined in 
paragraph (b)(2)(i) of this section) or 


proprietary account (as defined in 
paragraph (b)(2)(ii) of this section); 

• • • « • 

(9) The safety factors set forth in 
§ 1.17(c)(5) (viii) and (ix) of this chapter 
for undermargined commodity futures 
and commodity option customer and 
noncustomer accounts shall apply in a 
like manner to undermargined leverage 
customer and noncustomer accounts, 
respectively, and the term “leverage 
transaction merchant” shall be 
substituted for the terms “applicable 
boards of trade” or “clearing 
organization”; and 

• i • • • 

4 . Section 31.10 is revised to read as 
follows: 

§31.10 Repurchase and resale of leverage 
contracts by leverage transaction 
merchants. 

(a) No leverage transaction merchant 
shall offer to sell or sell a long leverage 
contract involving a leverage commodity 
to any leverage customer at any time 
when such leverage transaction 
merchant is not offering to repurchase 
from any of its leverage customers any 
long leverage contract, and is not 
offering to resell to any of its leverage 
customers any short leverage contract, 
involving the same leverage commodity 
previously sold or purchased by the 
leverage transaction merchant to or 
from a leverage customer. 

(b) No leverage transaction merchant 
shall offer to purchase or purchase a 
short leverage contract involving a 
leverage commodity from any leverage 
customer at any time when such 
leverage transaction merchant is not 
offering to resell to any of its leverage 
customers any short leverage contract, 
and is not offering to repurchase from 
any of its leverage customers any long 
leverage contract involving the same 
leverage commodity previously 
purchased or sold by the leverage 
transaction merchant from or to a 
leverage customer. 

5. Section 31.11 is amended by 
revising the first two paragraphs and the 
sixth paragraph of the bold-faced 
statement contained in paragraph (a)(1). 
paragraph (a)(3), and paragraphs 
(k)(1)(ii) (E) through (P). by adding 
parajpaphs (k)(l)(ii) (Q) through (T), by 
revising the introductory text of 
paragraph (k)(2), and by adding 
paragraph (k)(2)(ii) to read as follows. 
The introductory text of paragraph (a)(1) 
is shown for the convenience of the user 
and remains unchanged. 

§31.11 Disclosure. 

(a)*’* 
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(1) The following bold-faced risk 
disclosure statement in at least ten-point 
type on the First page of the Disclosure 
Document: 

BECAUSE OF THE UNPREDICTABLE 
NATURE OF THE PRICES OF 
PRECIOUS AND OTHER METALS AND 
FOREIGN CURRENCIES. LEVERAGE 
CONTRACTS INVOLVE A HIGH 
DEGREE OF RISK AND ARE NOT 
SUITABLE FOR MANY MEMBERS OF 
THE PUBLIC THE LEVERAGE 
CUSTOMER SHOULD BE AWARE 
THAT THE VALUE OF A LEVERAGE 
CONTRACT ORIGINALLY 
PURCHASED BY A CUSTOMER 
( LONG IJ?.VERAGE CONTRACT’) 
MUST EXCEED THE BREAK EVEN 
PRICE BEFORE IT IS POSSJBIE TO 
REALIZE A PROFIT ON THE 
CONTRACT. SIMILARLY. TlfE VALUE 
OF A IJ-VF.RACE CONTRACT 
ORIGINALLY SOLD BY A LEVERAGE 
CUSTOMER ("SHORT ITVF.RAGE 
CONTRACT") MUST BE LESS THAN 
THE BREAK-EVEN PRICE BEFORE IT 
IS POSSIBLE TO REALIZE A PROFIT 
ON THE CONTRACT. A FIIXED IN 
VERSION OF THE CUSTOMER 
CONFIRMATION STATEMENT 
REFLECTING A SING1J? 
TRANSACTION IN A 
REPRESENTATIVE LEVERAGE 
COMMODITY FOR A LONG 
LEVERAGE TRANSACTION AND A 
SI IORT LEVERAGE TRANSACTION 
WHICH INCLUDES A FORMULA FOR 
CALCUUVT1NG AN ESTLMATE OF 
THE LEVERAGE CONTRACTS 
BREAK-EVEN VALUE IS ATTACIIED 
TO THIS DOCUMENT. THIS IS IN Tl IE 
SAME FORMAT AS THE 
CONFIRMATION STATEMENT YOU 
WILL RECEIVE TO CONFIRM YOUR 
ACTUAL TRANSACTION. BE 
CERTAIN THAT YOU UNDERST AND 
IT IE INFORMATION PROVIDED BY 
IT IIS STATEMENT BEFORE YOU 
I NTER INTO A LEVERACF. 
TRANSACTION. 

YOU SHOULD ALSO UNDERSTAND 
THAT THE CHARGES FOR SIMILAR 
LEVERAGE CONTRACTS WHICH ARE 
KFFIT.CTED ON THE FILLED-IN 
CONFIRMATION STATEMENT AS 
ESTIMATED MAY VARY AMONG 
LEVERAGE FIRMS. AND Tl IAT SUC11 
FIRMS HAVE COMPLETE 
DISCRETION IN SETTING Tl IEIR 
CHARGES AND THE PRICE OF THE 
LEVERAGE CONTRACTS Tl IEY 
OFFER. PRIOR TO ENTERING INTO 
ANY IJ-VERACE CONTRACT A 
PROSPECTIVE LEVERAGE 
CUSTOMER SHOULD COMPARE THE 
Cl IARCF.S AND PRICES OF SUCH 
F IRMS WITH EACH OTHER AND 
WITH HIE COMMISSIONS FOR AND 


PRICES OF FUTURES CONTRACTS 
TRADED ON DESIGNATED 
EXCHANCES. 

• • • • • 

THERE IS NO MARKET FOR HIE 
LEVERAGE CONTRACT ITSELF 
OHIER THAN TO HAVE IT 
REPURCHASED BY OR RESOU) TO 
H IF. LEVERAGE TRANSACTION 
MERCHANT. A LEVERAGE 
TRANSACTION MERCHANT IS 
UNDER NO OBLIGAHON TO OFFER 
TO REPURCHASE OR RESELL A 
LEVERAGE CONTRACT AT ALL 
TIMES. ALHIOUGH THE IEVERAGE 
TRANSACTION MERCHANT MUST 
OFFER TO REPURCHASE ANY LONG 
LEVERAGE CONTRACT PREVIOUSLY 
PURCHASED BY A LEVERACE 
CUSTOMER AND MUST ALSO OFFER 
TO RESELL ANY SHORT LEVERACE 
CONTRACT PREVIOUSLY SOLD BY A 
LEVERACE CUSTOMER AT ANY HME 
DURING W HICH HJE LEVERACE 
TRANSACTION MERCHANT IS 
OFTERING TO ENTER INTO NEW 
LONG OR SHORT LEVERACE 
CONTRACTS WITH CUSTOMERS 
INVOLVING H IE SAME LEVERAGE 
COMMODITY. AS NOTED ABOVE. 
HOWEVER. A LEVERAGE 
TRANSACTION MERCHANT HAS 
COMPLETE DISCREHON IN SETTING 
THE PRICE AND ANY CHARGES 
RELATED THERETO. 

• • • • • 

(3) A filled-in version of the customer 
Confirmation Statement in the format 
specified by the Commission for a 
representative single long leverage 
contract and a representative single 
short leverage contract which includes a 
formula which can be used to estimate 
the brrak-even price. 



(E) The total cost of the leverage 
contracts covered in the Confirmation 
Statement, which equals the leverage 
transaction merchant's ask price in 
dollars per unit multiplied by the 
number of units multiplied by the 
number of contracts; 

(F) The total unpaid balance for this 
transaction; 

(C) The total initial charges for the 
transaction: 

(I!) The total initial margin for the 
transaction, in dollars and as a 
percentage of the contract price; 

(I) The total amount due (or paid) to 
initiate the transaction, which equals the 
total initial charges plus the total initial 
margin in dollars; 

(J) The current equity in the individual 
customer's account as of the date of this 


transaction, but excluding this 
transaction; 

(K) The total variable carrying 
charges to be billed each period, in 
dollars and as an annual percentage 
rate, based on the carrying charge rate 
prevailing at the time the contract is 
entered into; 

(L) The total bid/ask spread, bused on 
prices prevailing at the time the contract 
is entered into; 

(M) The total termination charges 
incurred if the contract is repurchased, 
liquidated by the leverage transaction 
merchant or settled by delivery, based 
on charges prevailing at the time the 
contract is entered into: 

(N) Any other charges associated with 
terminating the transaction, based on 
charges prevailing at the time the 
contract is entered into; 

(O) Any special charges associated 
with liquidating the transaction, based 
on charges prevailing at the time the 
contract is entered into; * 

(P) The total delivery charges incurred 
if the customer takes delivery on the 
contract, based on charges prevailing at 
the time the contract is entered into; 

(Q) The following formula enabling a 
customer to calculate the estimated total 
contract value to break-even: Initial 
contract value plus the bid-ask spread 
plus the intitial charges plus any other 
charges plus the termination eharges 
plus the carrying charges for the period 
the contract is intended to be held open; 

(R) The total minimum margin, in 
dollars and as a percentage of contract 
price, bused on the rate prevailing at the 
time the contract is entered into; 

(S) The total maintenance margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at the 
time the contract is entered into; 

(T) The commercial or retail cash 
price series filed in accordance with 

5 31.6 available to the leverage customer 
to evaluate the leverage contract 
(including any applicable premiums or 
discounts), and where quotes of this 
series can be obtained on a timely basis; 
and 

(2) Within 24 hours after entry into a 
short leverage contract with a customer, 
each leverage transaction merchant 
shall furnish to such customer by first- 
class mail or other, at least equivalent, 
means of communication, a written 
Confirmation Statement in a format 
specified by the Commission containing 
• • • • • 

(ii) The following additional 
information: 

(A) The date the leverage contract 
was entered into; 

(B) The transaction identification 
number; 
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(C) The name of the leverage 
commodity; 

(D) The expiration date of the 
leverage contract; 

(E) The total coat of the leverage 
contracts covered in the Confirmation 
Statement, which equals the leverage 
transactions merchant s bid price in 
dollars per unit multiplied by the 
number of unit^multiplied by the 
number of contracts; 

(F) The total initial charges for the 
transaction: 

(G) The total initial maigin for the 
transaction, in dollars and as a 
percentage of the contract price; 

(H) The total amount due (or paid) to 
initiate the transaction, which equals the 
total initial charges plus the total initial 
margin in dollars; 

(I) The current equity in the individual 
customer’s account as of the date of this 
transaction, but excluding this 
transaction; 

(I) The total variable carrying charges 
to be credited each period, in dollars 
and as an annual percentage rate, based 
on the carrying charge rate prevailing at 
the time the contract is entered into; 

(K) The total bid/ask spread, based 
on prices prevailing at the time the 
contract is entered into; 

(L) The total termination charges 
incurred if the contract is resold, 
liquidated by the leverage transaction 
merchant or settled by delivery, based 
on charges prevailing at the time the 
contract is entered into; 

(M) Any other charges associated 
with terminating the transaction, based 
on charges prevailing at the time the 
contract is entered into; 

(N) Any special charges associated 
with liquidating the transaction, based 
on charges prevailing at the time the 
contract is entered into; 

(O) The total delivery (including 
assay) charges incurred if the customer 
makes delivery on the contract, based 
on charges prevailing at the time the 
contract is entered into; 

(P) The following formula enabling a 
customer to calculate the estimated total 
contract value to break even: Initial 
contract value plus carrying charges for 
the period the contract is intended to be 
held open, minus the bid-ask spread, 
minus the initial charges, minus any 
other charges, minus the termination 
charges; 

(Q) The total minimum margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at the 
time the contract is entered into; 

(R) The total maintenance margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at the 
time the contract is entered into; 


(S) The commercial or retail cash 
price series Hied in accordance with 
S 31.6 available to the leverage customer 
to evaluate the leverage contract 
(including any applicable premiums or 
discounts), and where quotes of this 
series can be obtained on a timely basis: 
and 

• • • • • 

6. Section 31.12 is amended by 
revising paragraph (e) to read as 
follows; 

§ 31.12 Segregation. 

• • • • • 

(e) The provisions of paragraphs (a) 
and (b) of this section shall not operate 
to prevent any person that uses leverage 
customer funds to purchase government 
obligations as described therein from 
receiving and retaining as its own any 
increment or interest resulting from such 
government obligations: Provided 
however ; That the furtures commission 
merchant fulfills its obligation to pay 
carrying charges on a short leverage 
contract, including any margin deposit 
made in connection with such a 
contract in accordance with S 31.25(b). 

• • • • » 

7. Section 31.18 is amended by adding 
paragraph (d) to read as follows: 

§31.18 Margin calls. 

• • • • ♦ 

(d) Leverage contracts liquidated by a 
leverage transaction merchant because 
of a margin deficiency must be 
liquidated in declining order of loss, 
commencing with the leverage contract 
with the greatest loss. 

8. Section 31.25 is added to read as 
follows: 

§ 31.25 Bid and ask prices; carrying 
charges. 

(a) A leverage transaction merchant 
must use the same bid price at any 
particular point in time to purchase a 
leverage contract from a leverage 
customer (initiation of a short 
transaction) and to repurchase a 
leverage contract from a leverage 
customer (close-out of a long 
transaction), and a leverage transaction 
merchant must use the same ask price at 
any particular point in time to sell a 
leverage contract to a leverage customer 
(initiation of a long transaction) and to 
resell a leverage contract to a leverage 
customer (close-out of a short 
transaction), with respect to contracts 
involving the same leverage commodity. 

(b) A leverage transaction merchant 
must apply a carrying charge rate on a 
short leverage contract that is within 
one percent per annum of the carrying 
charge rate that it applies to a long 
leverage contract. In the case of a short 


leverage contract, the leverage customer 
must be credited with carrying charges 
computed on the total initial value of the 
contract, using the bid price when the 
contract was executed, plus any margin 
deposits made by the leverage customer 
in connection with the contract, and the 
same carrying charge rate must be 
applied to the total initial value of the 
contract and to the margin deposits, tn 
the case of a long leverage contract, the 
leverage customer must be assessed 
carrying charges only on the unpaid 
balance of the contract, which is the 
total initial value of the contract, using 
the ask price when the contract was 
executed, minus any margin deposits 
made in connection with the contract: 
Provided, however. That this paragraph 
shall not apply to leverage contracts on 
those leverage commodities defined in 
5 31.4(g)(3). 

9. Section 31.26 is added to read as 
follows: 

§31.26 Quarterly reporting requirement 

(а) Each leverage transaction 
merchant must file, in accordance with 
paragraph (b) of this section, a quarterly 
report with the Commission’s 
headquarters office in Washington, D.C. 
by the fifteenth business day of the 
month following the quarter covered by 
the report. The report must list all 
leverage contracts which were either 
repurchased, resold, liquidated or 
settled by delivery by or the leverage 
transaction merchant during the quarter 
and. with respect to each leverage 
contract, must include the following 
information: 

(1) The leverage commodity and 
contract involved; 

(2) Whether a long or short leverage 
contract was involved; 

(3) The date the leverage contract was 
entered into; 

(4) The maturity date of the leverage 
contract at initiation: 

(5) The price at which the leverage 
contract was entered into; 

(б) Whether the leverage contract was 
repurchased, resold, liquidated or 
settled by delivery; 

(7) The date the leverage contract was 
repurchased, resold, liquidated or 
settled by delivery; 

(Q) The price at which the leverage 
contract was repurchased, resold or 
liquidated; 

(9) The leverage customer account 
identification number; 

(10) Whether the leverage customer 
had a commercial or noncommercial 
leverage account: 

(11) Whether the leverage customer 
was the owner or holder of a proprietary 
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leverage account as defined in $ 31.4(e): 
and 

(12) The profit or loss incurred by the 
leverage customer on the contract In the 
case of a long leverage contract, profit 
or loss shall be determined by 
subtracting, from the total value of the 
contract based on the leverage 
transaction merchant's bid price at the 
time of repurchase or liquidation, the 
total value of the contract based on the 
ask price at which the contract was 
entered into, minus any amounts paid or 
owed by the leverage customer to the 
leverage transaction merchant, including 
initial, carrying and termination charges, 
plus any amounts paid or credited by 
the leverage transaction merchant to the 
leverage customer, in connection with 
the leverage contract. In the case of a 
short leverage contract, profit or loss 
shall be determined by subtracting, from 
the total value of the contract based on 
the bid price at which the contract was 
entered into, the total value of the 
contract based on the leverage 
transaction merchant’s ask price at the 
time of resale or liquidation, minus any 
amounts paid or owed by the leverage 
customer to the leverage transaction 
merchant, including initial and 
termination charges, plus any amounts 
paid or credited by the leverage 
transaction merchant to the leverage 
customer, including carrying charges, in 
connection with the leverage contract. 

(b)(1) Each leverage transaction 
merchant must file with the Commission 
or its designee, within 30 days of the 


date of publication of this section in the 
Federal Register, a proposed format and 
coding structure for the submission of 
the information required by paragraph 
(a) of this section on compatible data 
processing magnetic tape. Within 20 
days after receipt of such proposal, the 
Commission or its designee shall: (i) 
Notify the leverage transaction 
merchant of the approval or disapproval 
of the proposed format and coding 
structure: or (ii) indicate to the leverage 
transaction merchant that additional 
time is required to analyze the proposal, 
in which case the amount of time 
needed will be specified. If a proposed 
format and coding structure is 
disapproved by the Commission or its 
designee, acceptable changes to the 
proposed format will be specified which 
must be adopted by the leverage 
transaction merchant, unless an 
alternative proposal addressing the 
disapproved items is filed within 10 
days after notification of such 
disapproval. 

(2) Unless otherwise approved by the 
Commission or its designee, the 
information required by paragraph (a) of 
this section must be submitted on 
compatible data processing magnetic 
tape, using a format and coding 
structure approved in writing by the 
Commission or its designee. Unless 
otherwise required by the Commission 
or its designee, the information required 
by paragraph (a) must also be 
accompanied by a complete and 
accurate printout of information, which 


shall be signed by the leverage 
transaction merchant if a sole 
proprietorship, by a general partner of a 
leverage transaction merchant which is 
a partnership, by a chief executive 
officer or the chief financial officer of a 
leverage transaction merchant which is 
a corporation, or by a person designated 
by the leverage transaction merchant for 
such purpose provided such designee 
has been identified as such in writing to 
the Commission. 

PART 190—BANKRUPTCY 

10. The authority citation for Part 190 
is revised to read as follows: 

Authority: 7 U.S C. 2. 4a. 6c. 6<t Gg. 7. 7o, 12. 
19. 23 and 24. and 11 U.S.C. 362, 546. 546. 556 
and 761-760. 

11. Section 190.01 is amended by 
revising paragraph (bb) to read as 
follows: 

§ 190.01 Definitions. 

• • • • • 

(bb) "Non-public customer" means 
any person enumerated in § 1.3(y) or in 
S 31.4(e) of this chapter, who is defined 
as a customer under paragraph (k) of 
this section. 

• • • • • 

Issued in Washington. D C. on August 29. 
1985. by the Commission. 

Jean A. Webb. 

Secretary of the Commission . 

Note.—The following forms will not appeal 
in the Code of Federal Regulations. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 558 

New Animal Drugs for Use in Animal 
Feeds; Tylosln 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) Filed for Nutra- 
Blend Corp.. providing for the 
manufacture of 5- and 20-gramper- 
pound tylosin premixes used to make 
complete feeds for swine, beef cattle, 
and chickens. 

EFFECTIVE date September 6.1985. 

FOR FURTHER INFORMATION CONTACT: 

Benjamin A. Puyot. Center for 
Veterinary Medicine (HFV-135), Food 
ond Drug Administration. 5600 Fishers 
Lane. Rockville, MD 20857. 301-443- 
1414. 

SUPPLEMENTARY INFORMATION: Nutra- 
Blend Corp., P.O. Box 485, Neosho. MO 
64850. is the sponsor of a supplement to 
NADA 122-158 submitted on its behalf 
by Elanco Products Co. The supplement 
provides for the manufacture of new 5- 
and 20-gram-per-pound tylosin premixes 
used to make complete feeds for swine, 
beef cattle, and chickens for use as in 21 
CFR 558.625(f)(l)(i) through (vi). The 
supplement is approved and the 
regulations are amended to reflect the 
approval. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11 (e)(2)(ii) (21 
CFR 514.11(e)(2)(H)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration. Room. 4-62.5600 
Fishers Lane. Rockville. MD 20857, from 
9 a.m. to 4 p.m.. Monday through Friday. 

The agency has determined under 21 
CFR 25.24(d)(l)(l) (April 26,1985: 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

List of Subjects in 21 CFR Part 558 
Animal drugs. Animal feeds. 
Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 


authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine. Part 
558. is amended as follows: 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

1. The authority citation for 21 CFR 
Part 558 continues to read as follows: 

Authority: Sec. 512. 82 Slat 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83. 

2. In $ 558.625 by revising paragraph 
(b)(71) to read as follows: 

§558.625 Tylosin. 

• • • • 4 

(b) * * • 

(71) To 050568: 4 grams per pound, 
paragraph (f)(l)(vi)(a) of this section; 5. 
10. 20, and 40 grams per pound, 
paragraph (f)(1)(f) through (vi) of this 
section. 

• • • • • 

Dated: August 30.1685. 

Marvin A. Norcross, 

Acting Associate Director for Scientific 
Evaluation . 

(FR Doc. 85-21252 Filed 9-5-85: 8:45 am] 

BILLING COOC OtO-ei-M 


DEPARTMENT OF JUSTICE 
Parole Commission 
28 CFR Part 2 

Paroling. Recommitting and 
Supervising Federal Prisoners; 

Referral of Cases 

agency: Parole Commission. Justice. 
action: Final rule. 

summary: As part of its continuing 
effort to enhance equity among similarly 
situated offenders, as well as to assist in 
relieving prison overcrowding, the 
Parole Commission added a provision to 
its rules concerning the referral to the 
Bureau of Prisons, and ultimately to the 
sentencing court, of certain selected 
cases where the Commission would 
recommend reduction of a judicially 
imposed minimum sentence. Due to the 
extremely small number of cases which 
have been referred to the sentencing 
court for reduction by the Bureau of 
Prisons and to the amount of staff time 
consumed to identify, prepare and 
process the cases, the Director of the 
Bureau of Prisons has requested that the 
Parole Commission and the Bureau 
jointly discontinue the program. 

Pursuant to that request and after 
receipt of public comment, the Parole 
Commission is amending its rules by 
deleting § 2.62. Recommendation for 


Reduction of Minimum Sentence, from 
28 CFR Part 2. 

EFFECTIVE date November 4.1985. 

FOR FURTHER INFORMATION CONTACT: 

Alan J. Chasct, Deputy Director of 
Research and Program Development. 

U.S. Parole Commission. 5550 Friendship 
Blvd.. Chevy Chase. Maryland 20615, 
Telephone (301) 492-5980.. 

SUPPLEMENTARY INFORMATION: As part 
of the Parole Commission's response to 
a request from the Bureau of Prisons and 
Department of Justice for assistance in 
addressing the problem of federal prison 
overcrowding and pursuant to its 
mandate to provide consistency in 
release dates for similarly situated 
offenders by reducing unwarranted 
sentence disparity, the Commission 
published a proposed rule in the Federal 
Register (48 FR 22949. May 23.1983) 
designed to relieve prison overcrowding 
by referring selected cases to the Bureau 
of Prisons which then might petition the 
sentencing court for reduction of 
judicially imposed minimum sentences. 
After receiving favorable public 
comment, the Parole Commission 
published a final rule in the Federal 
Register (40 FR 44525. September 29, 
1983) promulgating § 2.62 of 28 CFR Part 
2, effective October 1,1983. 

The rule involved a joint effort by the 
Parole Commission and the Bureau of 
Prisons (1) to identify certain prisoners 
who could be safely released from 
prison under current Parole Commission 
standards (see 18 U.S.C. 4206 and 28 
CFR 2.20) but who must remain in 
custody beyond the maximum of the 
applicable guideline range because of a 
judicially imposed minimum sentence 
and (2) to seek a reduction of the 
minimum sentence in such cases through 
the provisions of 18 U.S.C. 4205(g). 

Under 18 U.S.C. 4205(g), the Director of 
the Bureau of Prisons may at any time 
petition the sentencing court to reduce a 
mininum term and the court can act on 
such application without convening a 
hearing. As contemplated by the rule, 
the Parole Commission was to review 
and refer to the Bureau of Prisons those 
cases that the Commission believed met 
the criteria set forth above. 

Pursuant to this rule, the Parole 
Commission first reviewed 1.473 files of 
prisoners previously given presumptive 
parole dates at the completion of the 
minimum sentence for possible sentence 
reduction recommendations to the 
Bureau of Prisons. After hearing 
examiner and Regional Commissioner 
consideration and review. 401 cases, 
where the disparity between the 
minumura sentence and the maximum of 
the applicable guideline range appeared 
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unwarranted, were identified and 
forwarded to the Bureau. The remainder 
were rejected either because of 
insufficient time remaining on the 
sentence to fully process the motion or 
because there existed in the Tiles 
aggravating factors that could have 
caused the Commission itself to go 
above the applicable guidelines. The 
Parole Commission next began 
reviewing current files for possible 
recommendation, identifying another 
171 cases for reduction 
recommendation. If all of these 572 
recommendations had been accepted by 
the Bureau and. eventually, by the 
sentencing judge, a savings of 9.591 
prisoner incarceration months or about 
BOO prisoner incarceration years could 
have been realized. 

According to data supplied by the 
Bureau of Prisons, since December 1983, 
only 74 of the 572 cases submitted by the 
Parole Commission made it through the 
Bureau’s processing for consideration by 
its Director. He denied 68 of these, 
approving 8 for further review by the 
appropriate U.S. ottomey. Three of these 
six were referred to the sentencing 
judges after U.S. attorney review, with 
the sentencing judge actually reducing 
the minimum in only two cases. 

As a result, in January 1985. the 
Director of the Bureau of Prisons, citing 
the extremely small number of cases 
actually referred to sentencing courts 
and the amount of staff time involved in 
identifying, preparing and processing the 
cases, proposed that the program be 
discontinued. The Parole Commission 
sought public comment on whether to 
accept that recommendation, publishing 
a proposed rule to delete 28 CFR 2.62 in 
the Federal Register (50 FR 24234. June 
10,1985). 

The Parole Commission received three 
(3) comments on the pro|>oscd rule, one 
from an inmate, one from a private 
citizen, and one submitted by the 
University of Southern California Post- 
Conviction Justice Project. 

The inmate argued against deletion of 
the section, stating that it would be 
“very debilitating and a grave injustice 
to the many federal prisoners who are 
definitely rehabilitated” to deny parole 
solely because of the judicially imposed 
minimum sentence. Additional 
comments from the inmate related to the 
role of the Bureau of Prisons in this 
process rather than that of the Parole 
Commission. The private citizen, on the 
other hand, supported the proposal, 
arguing that the court was the proper 
body to determine sentence length 
rather than a "professionally untrained 
bureaucratic body.” She noted further 
her view that prison overcrowding was 


not a sufficient justification for 
consideration of early release. 

The attorneys who wrote on behalf of 
the U.S.C. Post-Conviction Justice 
Project argued that the elimination of 
the section would be ’’premature and 
thus ill-advised.” After reviewing the 
implementation of $ 4205(g) and its 
legislative history, the commenlers 
concluded that there is a need to review 
’’the manner in which the Bureau or 
Prisons has handled the Commission’s 
referrals to determine whether the 
Bureau of Prisons has abused Its 
discretion by deviating from its 
published criteria and has, therefore, 
failed to carry out the Congressional 
intent expressed in the enactment of 
5 4205(g).” They urged the Commission 
to wait until there is adequate 
opportunity for public comment on the 
Bureau’s implementation of this 
provision. 

The Parole Commission, after 
reviewing these comments, accepted the 
recommendation of the Director of the 
Bureau of Prisons to delete § 2.62 from 
its rules at this time. 

This rule change will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

list of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure. Prisoners. Probation and 
Parole. 

PART 2—1 AMENDED] 

1. The authority citation for 28 CFR 
Pait 2 is revised to read: 

Authority: 18 U.S.C- <t203{n)(1) and 
420t(o)f6). 

4 2.62 fRemoved) 

2. 28 CFR 2.62. Recommendation for 
Reduction of Minimum Sentence, is 
removed. 

Du ted: August 20. 1905. 

Benjamin F. Baer, 

Chairman . U.S Parole Commission. 

|FR Doc. 85-21323 Filed 9-5-85; 843 um| 

BtLUMG COOC 44KMU-U 


28 CFR Part 2 

Paroling, Recommitting and 
Supervising Federal Prisoners 

AGENCY: Parole Commission, justice. 
action: Final rule. 

summary: The Parole Commission is 
amending its rules to require all parolees 
(and mandatory releases) to satisfy 
outstanding court orders as a condition 


of their release, adding this condition to 
its Conditions of Release, 28 CFR 2.40, 
While mandated to add this condition as 
regards fines by the provisions of the 
Criminal Fine Enforcement Act of 1984, 
Pub. L 98-596. and as regards restitution 
orders by the provisions of the Victim 
and Witness Protection Act of 1982, Pub, 
L 97-291. the Parole Commission 
additionally will require the satisfaction 
of court costs and assessments, and 
court ordered child support or alimony 
payments. Furthermore, since current 
conditions of release already obligate a 
parolee to ’’not violate any law” (28 CFR 
2.40(a)(6)) and to ’’support his legal 
dependents” (28 CFR 2.40(a)(8)), these 
changes will serve to clarify those 
existing obligations rather than resulting 
in totally new or additional 
requirements. To facilitate the payment 
of these obligations, the Parole 
Commission will require the parolee to 
provide relevant financial information 
and to cooperate, when appropriate, in 
the establishment of an installment 
payment plan. Other related 
amendments are being made to clarify 
and conform language to the terms of 
this new release condition. Finally, the 
Parole Commission is amending another 
condition of release, 28 CFR 2.40(a)(5), 
to clarify the parolee's obligations when 
reporting to his probation officer. 

EFFECTIVE DATE: November 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Alan J. Chaset, Deputy Director of 
Research and Program Development. 
U.S. Parole Commission, 5550 Friendship 
Blvd., Chevy Chase, Maryland 20815. 
Telephone (301) 492-1980. 

SUPPLEMENTARY INFORMATION*. 

Currently the U.S. Parole Commission 
imposes several conditions on every 
grant of parole, conditions deemed 
necessary to provide adequate 
supervision and to protect the public 
welfare. The Commission is amending 
its set of conditions at 28 CFR 2.40 by 
adding the condition that parolees make 
a diligent effort to satisfy outstanding 
fines and other court ordered financial 
obligations such as restitution orders, 
court costs and assessments, and child 
support and alimony and. to that end. 
that they supply financial information 
and develop installment payment plan . 
The new condition as to fines is requin 
by the Criminal Fine Enforcement Act of 
1984. Pub. L 98-590 and the Parole 
Commission is lending equal weight to 
the enforcement of these other court 
ordered financial obligations, as it did 
previously with restitution orders, by 
making their satisfaction a condition of 
parole. 
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in regard to this new condition of 
parole, several procedures will apply. If 
the parolee satisfactorily demonstrates 
that he cannot immediately satisfy the 
outstanding obligation in full, he and the 
U.S. Probation Officer will develop a 
written plan for the payment of the fine, 
restitution order, etc. The plan will 
include, among other things, a payment 
schedule and the amount to be paid at 
each installment. It will include also the 
following clause: “This plan, and the 
obligations described herein, are part of 
the conditions of my parole.** The 
parolee will supply all financial 
information and records necessary to 
the development of the plan and will 
sign the plan, along with the U.S. 
Probation Officer. A copy of the signed 
plan will be forwarded to the Parole 
Commission. 

As to the payment schedule and the 
amounts to be paid at each installment, 
the plan will include any relevant court 
ordered installment payment schedule. 

If no such installment payment schedule 
exists, one will be developed that takes 
into account, among other things, the 
amount of the fine [restitution order. 
e!c.|, any interest and penalties due as 
well os the parolee’s employment status, 
earning ability, financial resources, and 
the economic burden that the payment 
of the obligation will impose on the 
parolee or his dependents. Where 
feasible, the installment payment term 
for fines and restitution orders should 
not exceed two years. When the parolee 
has an outstanding restitution order in 
addition to a fine or other financial 
obligation, the plan will give precedence 
to the satisfaction of the restitution 
order. 

If the parolee refuses to accept the 
terms of the plan in general, refuses to 
accept the installment payment 
schedule, and/or refuses to sign the 
plan, the Parole Commission will then 
resolve any outstanding disputes ns to 
terms and installment payment 
schedules, completing the plan as 
necessary and making the terms and 
schedules contained therein themselves 
a parole condition. Any changes to or 
modifications of the plan will be 
reduced to written form and signet) by 
the parolee and the U.S. Probation 
Officer. A copy of the signed change or 
modification will be forwarded to the 
Parole Commission. 

And, finally, if the parolee does not 
make diligent effort to make the 
payments according to the schedule in 
the plan, the U.S. Probation Officer will 
report such failure to the Parole 
Commission as a violation of the 
conditions of parole. 

As a conforming amendment, the 
Parole Commission is deleting 28 CFR 


2.7(b)(1). That subsection deals with 
unsatisfied orders of restitution 
automatically becoming a condition of 
release. The new condition renders this 
part of the subsection duplicative arid 
thus unnecessary. The subsection also 
requires the inclusion of a payment plan. 
The Parole Commission will retain that 
requirement, but, for clarity, is amending 
the language and adding it to 28 CFR 
2,33 (Release Piuns) as new {2.33(d). 

As a second conforming amendment, 
the Parole Commission is amending the 
language of 28 CFR 2.7(b)(3). to delete it 
from 28 CFR 2.7 and to add it to 28 CFR 
2.52 as new (2.52(e). As presently 
drafted, the subsection deals with 
factors to be considered in determining 
whether to revoke parole for 
noncompliance with a condition of 
restitution. The amendment now 
requires that the same factors be 
considered in determining revocation for 
non-compliance with a condition of fine, 
court costs or assessment, and/or court 
ordered child support or alimony 
payment. The new subsection becomes 
part of 28 CFR 2.52 (Revocation 
Decisions). Finally, present 28 CFR 
2.7(b)(2) is redesignated 28 CFR 2.7(b). 

A proposed rule incorporating 
substantially all the above discussed 
amendments was published iit the 
Federal Register (50 FR 24235, June 10. 
1985). The Parole Commission received 
three (3) responses from the public on 
the proposed changes. A private citizen 
commended the Commission for the 
planned amendment citing it as “a much 
needed adjunct in the rehabilitation of 
criminals’* and noting that it would “aid 
the parolee in developing a sense of 
social responsibility. And a Chief 
Probation Officer wrote that he was 
“sure the proposed rule will be a good 
one which will more clearly define the 
responsibility.** He saw “no problem*’ 
with it. 

The third comment was received from 
the University of Southern California 
Post-Conviction Justice Project. The 
attorneys representing the U.S.C. Post- 
Conviction Justice Project argued that 
the Commission should “distinguish 
between fines and restitution orders on 
the one hand, and other court ordered 
financial obligations’* on the other. The 
former are related to the parolee's 
criminal conviction and punishment and 
are appropriate, they said, for Parole 
Commission purposes. The latter result 
from separate and unrelated judicial 
proceedings and the Commission’s 
involvement with them will be “entirely 
unnecessary and superfluous** as other 
judicial authorities are in a better 
position to monitor their satisfaction. 
They stated also that the proposed 
amendment ''would criminalize an 


entire range of civil obligations" and 
“will discriminate against certain civil 
litigants." 

The commenters objected further to 
requiring parolees to provide 
information relevant to the payment of 
the obligations. They felt that additional 
safeguards were necessary here to 
protect against an abuse of discretion. 
Finally, they objected to the 
"deliberately evading or refusing" 
standard in proposed (2.52(c). They 
recommended that a parolee should 
“only face revocation for not meeting a 
financial obligation if he or she is found 
to have willfully failed to make required 
payments and to have had the financial 
ability to do so." 

The Parole Commission, after 
considering the comments received, has 
determined that it is appropriate to 
proceed with the rule as proposed. Since 
current conditions of release already 
obligate a parolee to “not violate any 
law'* (28 CFR 2.40(a)(6)) and to “support 
his legal dependents" (28 CFR 
2.40(a)(8)). these amendments serve to 
clarify those existing obligations rather 
than resulting in totally new or 
additonal requirements. Further, the 
Commission has determined that the 
“deliberately evading or refusing" 
standard is functionally equivalent to 
the “willful" standard recommended by 
one of the comments. For clarity, 
however, the Commission is substituting 
“court costs and assessment" for “other 
court ordered financial obligation of a 
similar nature" on the list of covered 
financial obligations. 

The Parole Commission also is 
amending the release condition at 26 
CFR 2.40(a)(5) in order to clarify the 
parolee's obligations when reporting to 
his probation officer. To parallel the 
existing requirement in subsection 
2.40(a)(5) that parolees make complete 
and truthful written reports to probation 
officers, the subsection is amendment to 
require completeness and truthfulness at 
any tfme the parolee is reporting to his 
probation officer. 

This rute change will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act 

List of Subjects in 28 CFR Part 2. 

Administrative practice and 
procedure. Prisoners, Probation and 
parole. 

PART 2—I AMENDED] 

1. The authority citation for 28 CFR 
Part 2 is revised to read: 
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Authority: 18 U.S.C. 4203(a)(1) and 
4201(a)(6). 

2. 28 CFR 2.40, Conditions of Release. 
is amended by revising paragraph (a)(5) 
to read as follows: 

(a) * • * 

(5) The parolee shall make a complete 
and truthful written report (on a form 
provided for that purpose) to his 
probation officer between the first and 
third day of each month, and on the final 
day of parole. He shall also report to his 
probation officer, at other times as the 
probation officer directs, providing 
complete and truthful information. 

• • • • • 

3. 28 CFR 2.40, Conditions of Release, 
is further amended by adding new 
paragraph (a)(13) to read as follows: 

§ 2.40 Conditions of Release. 

(a) * * • 

(13) The parolee shall make a diligent 
effort to satisfy any fine, restitution 
order, court costs or assessment, and/or 
court ordered child support or alimony 
payment that has been, or may be, 
imposed, and shall provide such 
financial information as may be 
requested, by his Probation Officer, 
relevant to the payment of the 
obligation. If unable to pay the 
obligation in one sum, the parolee will 
cooperate with his Probation Officer in 
establishing an installment payment 
schedule. 


$2.7 (Amended) 

4. 28 CFR 2.7(b)(1) and 2.7(b)(3) are 
removed and 28 CFR 2.7(b)(2) is 
redesignated 28 CFR 2.7(b). Also 28 CFR 
2.33, Release Plans, is amended by 
adding new paragraph (d) to read as 
follows: 

$2.33 Release Plans. 

• • • 

(d) When the prisoner has an 
unsatisfied fine or restitution order, a 
reasonable plan for payment [or 
performance of services, if so ordered 
by the court] shall, where feasible, be 
included in the parole release plan. 

5. 28 CFR 2.52. Revocation Decisions , 
is amended by adding new paragraph 
(e) to read as follows: 

$ 2.52 Revocation Decisions. 

• • • 

(e) In determining whether to revoke 
parole for non-compliance with a 
condition of fine, restitution, court costs 
or assessment, and/or court ordered 
child support or alimony payment, the 
Parole Commission shall consider the 
parolee's employment status, earning 
ability, financial resources, and any 
other special circumstances that may 


have a bearing on the matter. 
Revocation shall not be ordered unless 
the parolee is found to be deliberately 
evading or refusing compliance. 

Dated: August 20,1965. 

Beniamin F. Baer, 

Chairman. US. Parole Commission. 

(FR Doc. 85-21325 Filed 9-5-85; 8:45 am] 

BILLING CODE 4410-01-M 


28 CFR Part 2 

Paroling, Recommitting and 
Supervising Federal Prisoners; 
Information Considered 

agency: Parole Commission, |ustice. 
action: Final rule. 

summary: The Parole Commission is 
amending its rules at 28 CFR 2.19 
(Information Considered) to facilitate 
and clarify the procedure by which 
material concerning a prisoner is 
submitted for consideration by the 
Commission. The amendment to $ 2.19 
adds new subsection 2.19(b)(2) which 
requires that the material containing the 
information to be considered be 
forwarded sufficiently in advance so as 
to be received by the Commission no 
later than the first day of the month 
preceding the month of the docket. Also 
added is new subsection 2.19(b)(3) 
which states that, if a large amount of 
material is first submitted at the time of 
the hearing and the hearing panel 
concludes that it is not feasible to read 
the information submitted at that time, 
the person submitting the information 
will be permitted to briefly summarize 
the material. Further, the submitted 
material will become part of the record 
to be considered by the Commission 
upon review of the panel's 
recommendation. As a conforming 
amendment. 28 CFR 2.19(b) will become 
$ 2.19(b)(1). 

EFFECTIVE DATE: November 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Alan ]. Chaset, Deputy Director of 
Research and Program Development, 

U.S. Parole Commission, 5550 Friendship 
Blvd., Chevy Chase, Maryland 20815, 
Telephone (301) 492-4980. 

SUPPLEMENTARY INFORMATION: In 

making a parole or reparole 
determination, the Commission 
considers a number of reports and other 
documents concerning the prisoner. It 
will also take into consideration 
additional relevant information 
concerning the prisoner, including 
information submitted by the prisoner or 
by other interested persons. The rules 


governing the information so considered 
are at 28 CFR 2.19. 

Occasionally, at the hearing, a 
prisoner or his representative will 
submit for the first time voluminous 
material concerning the prisoner to be 
considered by the panel. In such 
instances, it is generally impossible for 
the examiner to read all the material 
submitted without seriously disturbing 
the hearing schedule. 

To remedy this situation and to ensure 
that the information contained in the 
submitted material receives appropriate 
attention and review, the Commission is 
amending its rule to provide that 
material to be considered concerning the 
prisoner should be forwarded to the 
Commission sufficiently in advance so 
us to be received by the Commission no 
later than the first day of the month 
preceding the month of the docket (i.e., if 
the hearing is scheduled for an August 
docket, the material should be received 
by the Commission by July 1). This new 
requirement coincides with the time 
schedule that the institutions must 
follow when forwarding information to 
the Commission for pre-hearing reviews. 
This procedure is contained in new 
subsection 2.19(b)(2). 

Further, the new subsection contains 
a procedure for handling material that is 
first submitted at the hearing. If that 
material contains more than six (6). 
double-spaced, letter-sized pages, and 
the panel concludes that it is not 
feasible to read the moterial at that 
time, the person submitting the material 
will be permitted to briefly summarize 
the material. Also, the material 
submitted, in its entirety, will become 
part of the record to be considered by 
the Regional Commissioner upon review 
of the panel's recommendation. 

As an additional conforming 
amendment, the present subsection 
2.19(b) will be redesignated 2.19(b)(1). 

This rule change will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure, prisoners, probation and 
parole. 

PART 2—(AMENDED) 

1. The authority citation for 28 CFR 
Part 2 is revised to read: 

Authority: 18 U.S.C. 4203(a)(1) and 
4201(a)(6). 

2. 29 CFR 2.19, Information 
considered, is amended to redesignate 
(b) as (b)(1) and to add two new 
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paragraphs, (b)(2) and (b)(3) to read as 

follows: 

$ 2.19 Information considered. 

• • • • • 

(b)(1) There shall also be taken into 
consideration such additional relevant 
information concerning the prisoner 
(including information submitted by the 
prisoner) as mav be reasonably 
available (18 U.S.C 4207). The 
Commission encourages the submission 
of relevant information concerning an 
eligible prisoner by interested persons. 

(2) To permit adequate review of 
information concerning the prisoner, 
materials submitted to the Commission 
should be received by the Commission 
no later than the first day of the month 
preceding the month of the scheduled 
hearing docket. 

(3) If material of more than six (6). 
double-spaced, letter-sized pages is first 
submitted at the time of the hearing and 
the hearing panel concludes that it is not 
feasible to read all the material at that 
time, the person submitting the material 
will be permitted to summarize it briefly 
at the hearing. The summarized 
materia), in its entirety, will become part 
of the record to be considered by the 
Commission in its review of the panel’s 
recommendation. 

Dated: August 20.1985. 

Benjamin F. Baer, 

Chairman, U.S. Pamfe Commission. 

|FR Doc 85-21324 Filed 9-5-85: &45 amj 

BILLING coot 44 10 - 01 -M 


28 CFR Part 2 

Paroling. Recommitting and 
Supervising Federal Prisoners 

agency: Parole Commission. Justice. 
action: Final rule. 

summary: The Parole Commission is 
amending 28 CFR by deleting several 
items that are obsolete or unnecessary. 
Two of the sections (28 CFR 2.9(b) 

(Study Prior to Sentencing); 28 CFR 
2.16(d) (Parole of Prisoner in State, 

Local, or Territorial Institution)) involve 
the Federal Youth Corrections Act, 
legislation that was repealed by the 
Comprehensive Crime Control Act of 
1984 (Pub. L 98-473). A third item (28 
CFR 2.43(a)(2) (Early Termination)) also 
involves the Federal Youth Corrections 
Act and contains an obsolete provision. 
The Parole Commission is amending 
that subsection by deleting that part that 
deals with youth offenders sentenced to 
a term of one year or less and by adding 
language to clarify that the retained part 
of the subsection deals with youth 
offenders sentenced to a term of more 


than one year. A fourth item involves 28 
CFR 2^(e) (Eligibility for Parole: Adult 
Sentences). The Parole Commission is 
amending that subsection by deleting 
that part that deals with sentences of six 
months to 1 year that were imposed 
prior to May 15,197a That part of the 
subsection is deemed obsolete. Should 
there be cases remaining in the system 
to which the deleted provisions are 
applicable, the cases will continue to t>e 
handled under the provisions existing 
prior to the deletion. Finally, as a 
conforming amendment. 28 CFR 2.9 (h) is 
redesignated f 2.9. 

EFFECTIVE date: November 4. 1985. 

FOR FURTHER INFORMATION CONTACT. 
Alan J. Chaset. Deputy Director of 
Research and Program Development. 

U.S. Parole Commission. 5550 Friendship 
Blvd.. Chevy Chase. Mary land 20815, 
Telephone (301) 492-4980. 
SUPPLEMENTARY INFORMATION: 111 
maintaining its rules, the Parole 
Commission makes amendments that 
reflect legislative developments and 
changes and makes deletions of 
materials that has become obsolete or 
unnecessary. Four such amendments are 
being accomplished at this time. 

The first two amendments involve the 
Federal Youth Corrections Act 
legislation that was repealed as part of 
the Comprehensive Crime Control Act of 
1984 (Pub. L No. 98-473). Subsection (b) 
of 28 CTO 2.9 (Study Prior to Sentencing) 
is the rule governing the Commission s 
role in reporting to the sentencing courts 
on the observation and study of youths 
committed pursuant to 18 U.S.C. 5010(e). 
Subsection (d) of 28 CFR 2-16 (Parole, of 
Prisoner in State, Local, or Territorial 
Institution) is the rule governing the 
parole of Federal Youth Corrections Act 
offenders committed under 18 U.S.C. 

{ 3401 and who are given commitments 
of six months or less. Since YCA was 
repealed, these subsections became 
obsolete and can be deleted. Should 
there be cases remaining in the system 
to which the deleted provisions are 
applicable, the cases will continue to be 
handled under the provisions existing 
prior to the deletion. 

The third amendment also involves 
the Federal Youth Corrections Act. 
Subsection (a)(2) of 28 CFR 2.43 (Early 
Termination) contains the rule governing 
the early termination of supervision of 
youth offenders. The first clause of that 
subsection deals with youth offenders 
sentenced to terms of one year or less 
under 18 U.S.C 3401(g). The repeal of 
the Federal Youth Corrections Act has 
made that clause obsolete and it can be 
deleted. While the remainder of the 
subsection also involves offenders 
sentenced under the Federal Youth 


Corrections Act, the Parole Commission 
has a continuing responsibility for 
supervising those youth offenders 
sentenced before the repeal of the Act. 
The Parole Commission is amending the 
retained part of the subsection to clarify 
that that part deals with youth offenders 
sentenced to a term of more than one 
year. 

Next. 28 CFR 2.2 (Eligibility for Parole: 
Adult Sentences) reflects the statutory 
provision that Federal prisoners serving 
a maximum of one year or less are not 
eligible for parole consideration by the 
Commission. However, the subsection 
states that, as an exception. Federal 
prisoners sentenced, prior to May 14. 
1976, to a maximum of at least six 
months but not more than one year are 
eligible fur parole consideration after 
service of one-third of such term. The 
Commission has determined that that 
exception is obsolete and may be 
deleted. Should there be cases 
remaining in the system to which this 
deleted provision is applicable, the 
cases will continue to be handled under 
the provision existing prior to the 
deletion. 

This rule change will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure, prisoners, probation and 
parole 

PART 2—I AMENDED) 

1. The authority citation for 28 CFR 
Part 2 is revised to read: 

Authority: 18 U-SC 4203(a)(1) and 
4204(a)(0). 

2. 28 CFR 2.2, Eligibility for Parole: 
Adult Sentences, is amended by revising 
paragraph (e) to read as follows: 

4 2.2 Eligibility for Parole: Adult 
Sentences. 

• • • « t 

(e) A Federal prisoner serving a 
maximum term or terms of one year or 
less is not eligible for parole 
consideration by the Commission. 

3. 28 CFR. 2.9, Study Prior to 
Sentencing, is revised to read as follows: 

5 2.9 Study Prior to Sentencing. 

When an adult Federal offender has 
been committed to an institution by the 
sentencing court for observation and 
study prior to sentencing, under the 
provisions of 18 U.S.C 4205(c), the 
report to the sentencing court is 
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prepared and submitted directly by the 
United States Federal Prison System* 

$2.16 (Amended] 

4. 28 CFR 2.16, Parole of Prisoner in 
State . Local , or Territorial Institution , is 
amended by removing paragraph (d). 

5. 28 CFR 2.43, Early Termination , is 
amended by revising paragraph (a)(2) to 
read as follows: 

$ 2.43 Early Termination. 

(a) 

(2) A committed youth offender 
sentenced to a term of more than one 
year may not be granted an early 
termination of jurisdiction earlier than 
after one year of continuous supervision 
on parole. When termination of 
jurisdiction prior to the expiration of 
sentence is granted in the case of a 
youth offender, his conviction shall be 
automatically set aside. A certificate 
setting aside his conviction shall be 
issued in lieu of a certificate of 
termination. 

Datod: August 20,1985. 

Benjamin F. Baer, 

Chairman, US . Parole Commission. 

[FR Doc. 21328 Filed 9-5-85: 8:45 am] 

BILLING CODC 4410-01-* 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 706 

Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
Amendment 

agency: Department of the Navy. DOD. 
action: Final rule. 

summary: The Department of the Navy 
amends its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea. 1972 (72 COLREGS). to reflect that 
the Secretary of the Navy has 


determined that Landing Craft Air 
Cushion (LCAC) class amphibious 
vessels are vessels of the Navy which, 
due to their special construction and 
purpose, cannot comply fully with 
certain provisions of the 72 COLREGS 
without interfering with their special 
functions as landing craft air cushion 
vessels. The intended effect of this rule 
is to warn mariners in waters where 72 
COLREGS apply, 

EFFECTIVE DATE: August 22. 1985. 

FOR FURTHER INFORMATION CONTACT. 
Captain Richard J. McCarthy. JAGC, 

U.S. Navy, Admiralty Counsel. Office of 
the judge Advocate General. Navy 
Department, 200 Stovall Street. 
Alexandria. VA 22332-2400. Telephone 
number (202) 325-9744. 

SUPPLEMENTARY information: Pursuant 
to the authority granted in 33 U.S.C. 

1605, the Department of the Navy 
amends 32 CFR Part 706. This 
amendment provides notice that the 
Secretary of the Navy has certified that 
Landing Craft Air Cushion (LCAC) class 
amphibious vessels are vessels of the 
Navy which, due to their special 
construction and purpose, cannot 
comply fully with the 72 COLREGS: Rule 
21(a), pertaining to the centerline 
positioning of the masthead light: Rule 
21(b), pertaining to the positioning of the 
sidelights; Rule 22(b), pertaining to the 
range of visibility of the sidelights: 
Annex I. section 2(a)(i). pertaining to the 
height of the masthead light above the 
hull; Annex I, section 2(g), pertaining to 
the placement of the sidelights at a 
height above the hull not greater than 
three-quarters of that of the masthead 
light: and Annex I. section 3(b), 
pertaining to the placement of the 
sidelights at or near the sides of the 
vessel, without interfering with their 
special functions as landing craft air 
cushion vessels. The Secretary of the 
Navy has also certified that the above- 
mentioned lights are located in closest 
possible compliance with the applicable 
72 COLRECS requirements. 


Moreover, it has been determined, in 
accordance with 32 CFR Parts 296 and 
701, that publication of this amendment 
for public comment prior to adoption Is 
impracticable, unnecessary, and 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on LCAC-class 
amphibious vessels in a manner 
differently from that prescribed herein 
will adversely affect their ability to 
perform their functions as landing craft 
air cushion vessels. 

List of Subjects in 32 CFR Part 706 

Marine Safety, Navigation (Water), 
and Vessels. 

PART 706—{AMENDED 1 

Accordingly, 32 CFR Part 706 is 
amended as follows: 

1. The authority citation for Part 706 is 
revised to read as follows: 

Authority: 33 U S C. 1805. 

§§ 706.2 and 706.3 1 Amended 1 

2. The authority citation following 
§S 706.2 and 706.3 are removed. 

$706.2 [ Amended J 

1. Table One of $ 706.2 is amended by 
adding the following class of vessels to 
the list: 
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2. Table Two of § 706.2 is amended by 
adding the following class of vessels to 
the list. 
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3. Table Four of $ 706.2 is amended by 
revising paragraph 14 to read as follows: 
• • • • • 

14. On I.CAC-daw amphibious vessels, full 
compliance with Rules 21(a), 21(b). and 22fb). 
and Annex I. section 2(a)(i). 72 COLRECS. 
cannot be obtained. Tables One and Two of 
section 709.2 provide the dimensions of 
closest possible compliance of LCADclass 
amphibious vessels with the aforementioned 
rules. The following paragraph details the 
specific dimensions of closest possible 
compliance and the basis for certification by 
the Secretary of the Navy that full 
compliance with the aforementioned rules is 
not obtainable. 

On I.CAC cla ss amphibious vessels, there 
are permanent and temporary masts. The 
permanent masthead light is located 5.20 
meters athwartship to port of centerline 5.49 
meters above the hull. The temporary 
masthead light is located 3.96 meters 
athwarlship to starboard of centerline 4-00 
meters above the hull. The temporary 
masthead light is displayed in lieu of the 
permanent masthead light only when LCAC- 
doss amphibious vessels are operating with 
amphibious assault vessels. When operating 
in this mode, the sidelights are displayed at a 
height greater than three-quarters of the 
height of the temporary masthead light. The 
sidelights are located on top of the port and 
starboard deckhouses to permit the required 
unobstructed arcs of visibility and are 3.28 
meters above the hull, resulting in a vertical 
separation between those lights and the 
temporary masthead light of 0.78 meters. 
Because of the minimal vertical separation 
between the sidelights and the temporary 
masthead light and the luminous intensity of 
the temporary light, the sidelights on these 
vessels may not be distinguishable by the 
nuked eye at the 2-mile range required by 
Rule 22(b). 

Dated: August 22. 1985. 

Approved: 

lames F. Goodrich. 

Undersecretary of the Navy . 

|FR Doc. 85-21300 Filed 9-8-415: 8:45 am) 
etLUttO COOC M10-AE-M 


32 CFR Part 706 

Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
Amendment * 

agency: Department of the Navy, DOD. 
action: Final rule. 

summary: The Department of the Navy 
i9 amending its certifications and 
exemptions under the Internationa) 
Hegulations for Preventing Collisions at 
Sea. 1972 (72 COLREGS) to reflect that 
the Secretary of the Navy: (1) Has 
determined that USS JOHN A MOORE 
(FFG 19) and USS FLATIJCY (FFG 21) 
are vessels of the Navy which, due to 


their special construction and purpose, 
cannot comply fully wilh certain 
provisions of the 72 COLREGS without 
interfering with their special function as 
naval frigates, and (2) has found that 
USS JOHN A. MOORE (FFG 19) and 
USS FLATLEY (FFG 21) are members of 
the FFG 7 class of ships, certain 
exemptions for which have been 
previously granted under 72 COLREGS 
Rule 38. The intended effect of this rule 
is to warn mariners in waters where the 
72 COLREGS apply. 

EFFECTIVE DATE: April 20. 1981. 

FOR FURTHER INFORMATION CONTACT.* 

Captain Richard J. McCarthy. JAGG 
USN, Admiralty Counsel. Office of the 
fudge Advocate General. Navy 
Department. 200 Stovall Street. 
Alexandria. Virginia 22332. Telephone 
number (202) 325-9744. 

supplementary information: Pursuant 
to the authority granted in Executive 
Order 11964 and 33 U.S.C. 1605. the 
Department of the Navy amends 32 CFR 
Part 706. This amendment provides 
notice that the Secretary of the Navy 
has certified that USS JOHN A. MOORE 
(FFG 19) and USS FLATLEY (FFG 21) 
are vessels of the Navy which, due to 
their special construction and purpose, 
cannot comply fully with 72 COLREGS: 
Rule 21(a) regarding the arcs of visibility 
of their forward masthead lights; Annex 
L section 2(a)(1). regarding the height 
above the hull of their forward 
masthead lights; and Annex I. Section 
3(b), regarding the horizontal 
relationship of their sidelights to their 
forward masthead lights, without 
interfering with their special function as 
Navy frigates. The Secretary of the 
Navy has also certified that the above- 
mentioned lights are located in closest 
possible compliance with the applicable 
72 COLREGS requirements. 

Notice Is also provided to the effect 
that USS JOHN A. MOORE (FFG 19) 
and USS FLATLEY (FFG 21) arc 
members of the FFG 7 class of ships for 
which certain exemptions, pursuant to 
72 COLREGS Rule 38, hove been 
previously authorized by the Secretary 
of the Navy. The exemptions pertaining 
to that clas9. found in the existing tables 
of S 706.3. are equally applicable to 
these three ships. Moreover, it has been 
determined, in accordance with 32 CFR 
Parts 296 and 701, that publication of 
this amendment for public comment 
pnor to adoption is impracticable, 
unnecessary and contrary to public 
interest since it is based on technical 
findings that the placement ofiights on 
these ships in a manner different from 


that prescribed herein will adversely 
affect the ships’ ability to perform their 
military function. 

List of Subjects in 32 CFR Part 706 

Marine Safety Navigation (water), 
Vessels. 

Accordingly. 32 CFR Pari 706 is 
amended as follows: 

PART 706— (AMENDED) 

1. The Authority citation for Part 706 
is revised lo read as follows: 

Authority: 33 U.S.C. 1605 

§ 706.2 1 Amended | 

Z Table One of § 706.2 is amended by 
adding the following vessels to indicate 
the certifications issued by the Secretary 
of the Navy: 
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3. Table Four of S 706.2 is amended by 
revising the existing paragraph 8. to 
read: 

• • i • • 

8. On the following ships the arc of 
visibility of the forward masthead light 
required by Rule 23(a)(1) may be obstructed 
through 1.6* arc of visibility at the points 021 * 
and 339‘ relative lo the ship’s head. 

USS CLIFTON SPRAGUE (FFG 16) 

USS JOHN A. MOORE (FFG 19) 

USS ANTRIM (FFG 20) 

USS FLATLEY (FFG 21) 

4. Table Four of 5 706.2 is amended by 
revising the existing paragraph 9. lo 
read: 

9. Sidelights on the following ships do not 
comply with Annex 1. Section 3(h): 
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Dated; April 20, 1981. 

Robot I J. Munay, 

Acting Secretary of the* Navy. 

Editor's Note: This docket was 

received for publication by the OFR on 
September 3. 1985. 

|FK Doc 85-21301 Filed 9-5-85; 845 am) 

SILLING COOC 3S10-AE ~U 

Department of the Air Force 
32 CrR Part 865 

Personnel Review Boards; Air Force 
Board for Correction of Military 
Records 

agency: Department of the Air Force, 
DOD. 

action: Pinal rule. 

summary; The Department of the Air 
Force has issued a revision to Part 865. 
Subpart A of Subchapter G, Title 32 of 
the Code of Federal Regulations, which 
provides for making application, and the 
consideration of applications, for the 
correction of military records by the 
Secretary of the Air Force acting through 
the Air Force Board for Correction of 
Military Records. 

EFFECTIVE DATE: May 31. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. D’Orazio. Secretary of the Air 
Purce/MICB(S), Washington. D C. 20330. 
telephone (202) 692-1726. 
SUPPLEMENTARY INFORMATION: On 4 
April 1984. the Department of the Air 
Force published (at 49 FR 13382) a 
propose regulation changing the 
procedures for making application, and 
consideration of applications, for the 
correction of military records by ihe 
Secretary of the Air Force acting through 
the Air Force Board for Correction of 
Military Records. The following 
summarizes the major comments 
received and action token: 

Three eommenters objected to the 
proposed 25 page limit on briefs 
submitted for consideration by the Air 
Force Board for Correction of Military 
Records ($ 865.8). The common 
objection wns that the limit was 
unnecessary and unjustified. In 
recognition of the fact that there are 
occasional cases of unusual complexity, 
a provision for waiver by the Board, 
cither at the request of an applicant and 
on showing of good cause, or on the 
Board’s own motion, was included, to 
ensure adequate briefing of issues the 
Board considers important. Three 
commenter* related objections to the 
proposal that the Board's staff review a 
request for reconsideration of an appeal 
to determine whether new and/or 
relevant evidence had been submitted 


for review ($ 865.8(c)). The objection to 
the staff reaching a determination as to 
the relevance of evidence accompanying 
such a request is well taken and the rule 
was changed to clearly state that this 
determination is the prerogative of the 
Board. However, the determination of 
whether or not the evidence is “new", 
that is, not already of record in the 
proceeding, is a ministerail one which 
may properly be delegated to the staff. 

One commenter suggested that the 
provision of the rule which set forth the 
requirements for a statement of grounds 
for denial of a case (S 865.8(d)) be 
changed to include the requirement (hat 
the Board include all other essential 
facts as well as the facts of record 
which are used as bases for denial of an 
appeal. This suggestion was based on 
the notion that the Board may make a 
finding of fact which is not a fact "of 
record". This assertion is without merit. 
The Board does not make separate 
findings of fact; its conclusions are 
based on the evidence of record and the 
record is open to the applicant. One 
commenter suggested that the $ 865.21 
be amended to include provision to 
allow for a review of the Board's 
recommendation in the case and the 
opportunity to submit rebuttal 
comments, before Ihe Secretary of the 
Air Force takes action. No such rights 
exist in non adversarial proceedings and 
there is no legal requirement that such a 
review and comment be permitted. 

One commenter suggested that 
provision be made to include, under 
special category cases, a rule applicable 
to those members who received less 
than fully honorable discharges for 
civilian misconduct while members of 
the Reserve component serving in an 
inactive status. Inasmuch as the Order 
by the (J.S. District Court for the District 
of Columbia, cited by the commenter, 
was issued more than four years prior to 
the publication of the Final rule, 
compliance to the extent required is 
presumably accomplished. 

List of Subjects in 32 CFR Part 865 

Administrative practices and 
procedures. Military personnel. Records 

Note.—This rule is affected by the Privacy 
Act of 1974. The authorities to collect and 
maintain the data prescribed in this rule are 
Title 10. U.S C. 1552 and E.O. 9397. 22 
November 1943. The prescribed form which ta 
used to collect personal information contains 
a Privacy Act Statement. 

Accordingly. 32 CFR Part 865— 
Subpart A is revised to read as billows: 


PART 865—PERSONNEL REVIEW 
BOARDS 

Subpart A—Air Force Board for Correction 
of Military Records 

Sec 

8830 Purpose. 

865.1 Legal authority. 

885.2 Board establishment and composition 

865.3 Function of the braid 

885.4 Board jurisdiction. 

865.5 General requirements. 

885.8 Time limit for filing application. 

805.7 Other proceedings not stayed. 

885.8 Withdrawal of application. 

865.9 Consideration of application. 

865.10 Appearing before the Board. 

085.11 Notice of hearing. 

865.12 Definition of counsel. 

865.13 Witnesses at hearing. 

865.14 Access to records. 

885.15 Convening the Board. 

865.16 Conduct of hearing. 

865.17 Continuance of hearing. 

865.18 Deliberations, findings, decisions, 
and recommendations. 

065.19 Minority report. 

865.20 Record of proceedings. 

865.21 Action by the Secretary of Ihe Air 
Force. 

86522 Action by the Board Secretariat. 

865.23 Authority to settle claims. 

865.24 Application for settlement. 

865.25 Settlement provisions. 

665.26 Report of settlement. 

865.27 Staff assistance. 

865.28 Paying expenses. 

865.29 Publication in the Federal Register. 
Authority: Secs. 1562.8012. 7UA SteL 116. 

488; 10 U.S.C. 1552, 8012. 

Subpart A—Air Force Board for 
Correction of Military Record* 

§ 865.0 Purpose. 

This rule establishes procedures for 
making application, and the 
consideration of applications, for the 
correction of military records by the 
Secretory of the Air Force acting through 
the Air Force Board for Correction of 
Military Records (hereinafter referred !u 
as the Board). This rule applies to all Air 
Force activities. 

$ 865. 1 Legal authority. 

Section 131 of the Legislative 
Reorganization Act of 1946 (2 U.S.C. 
190g) provides that no private bill or 
resolution, and no amendment to any 
bill or resolution, authorizing or 
directing the correction of military or 
naval records, shall be received or 
considered In either the Senate or the 
House of Representatives. Section 207 of 
the same Act, as amended, and as 
reenacted and codified in Title 10. 
U.S.C* section 1552, provides: 

Sec. 1552. Correction of military records: 
claims incident thereto. 

(a| The Secretary of a military departing' 
under procedures established by him and 
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approved by the Secretary of Defense, and 
acting through board* of civilians of the 
executive part of that military department, 
may correct any military record of thot 
department when he considers it necessary to 
correct an error or remove an injustice. Under 
procedures prescribed by him, the Secretary 
of Transportation may in the same manner 
correct any military record of the Coast 
Guard. Except when procured by fraud, a 
correction under this section is final and 
conclusive on all officers of the United States. 

(b) No correction may be made under 
subsection (a) unless the claimant or his heir 
or legal representative Tiles a request therefor 
before October 20.1961. or within three years 
after he discovers the error or injustice, 
whichever, is later. However, a board 
established under subsection (a) may excuse 
a failure to file within three years after 
discovery if it finds it to be in the interest of 
justice. 

(c) The department concerned may pay, 
from applicable current appropriations, a 
claim for the loss of pay. allowances, 
compensation, emoluments, or other 
pecuniary benefits, or for the repayment of a 
Tine or forfeiture, if. as a result of correcting a 
record under this section, the amount is found 
to be due the claimant on account of his or 
another's service in the Army. Navy, Air 
Force. Marine Corps, or Coast Guard, as the 
case may be. If the claimant is dead, the 
money shall be paid, upon demand, to his 
legal representative. However, if no demand 
for payment is mode by a legal 
representative, the money shall be paid— 

(1) to the surviving spouse, heir, or 
beneficiaries, in the order prescribed by law 
npplicable to thot kind of payment; 

(2) if there is no such law covering order of 
payment, in the order set forth in section 2771 
of this title: or 

(3) as otherwise prescribed by the law 
applicable to that kind of payment A 
claimant's acceptance of a settlement under 
this section fully satisfies the claim 
concerned. This section does not authorize 
the payment of any cloim compensated by 
private law before October 25,1951. 

(d) Applicable current appropriations are 
available to continue the pay. allowances, 
compensation, emoluments, and other 
pecuniary benefits of any person who was 
paid under subsection (c). and w ho, because 
of the correction of his military record, is 
entitled to those benefits, but not for longer 
than one year after the date when his record 
in corrected under this section if he is not 
rccnlisted in, or appointed or reappointed to, 
the grade to which those payments relate. 
Without regard to qualifications for 
recnliMment, or appointment or 
reappointment, the Secretary concerned may 
reenlist a person In. or appoint or reappoint 
h»m to, Ihe grade to which payments under 
this section relate. 

(e) No payment may be made under this 
Miction for a benefit to which the claimant 
might later become entitled under the lows 
and regulations administered by the 
Administrator of Veterans* Affairs. 

§ 865.2 Board establishment and 
composition. 

Pursuant to the foregoing statutory 
authority, the Air Force Board for 


Correction of Military Records has been 
established in the Office of the 
Secretary of the Air Force. The Board 
consists of civilians of Ihe executive 
part of the Department of the Air Force 
in such number, not less than three, as 
may be appointed by the Secretary of 
the Air Force. Three members present 
will constitute a panel and quorum of 
the Board. 

$ S65.3. Function of the board. 

The function of the Board is to 
consider all applications properly before 
it to determine the existence of an error 
or an injustice and, when appropriate, to 
make recommendations to the Secretary 
of the Air Force. 

§ 665.4. Board jurisdiction. 

The Board shall have jurisdiction to 
review and determine all matters 
properly brought before it. consistent 
with existing law. 

§ 665.5. General requirements. 

(a) Submission. The application for 
correction should be submitted on DD 
Form 149. Application for Correction of 
Military or Naval Records under the 
Provisions of Title 10. U.S. Code section 
1552. or exact facsimile thereof, and 
should be addressed to: 

AFMPC/MPCDOA1 
Randolph AFB. TX 78150 

Note.—Forms and explanatory matter may 
be obtained from the same activity. 

(b) Who Signs Application . Except as 
provided in paragraph (c) of this section, 
the application will be signed by the 
person requesting corrective action with 
respect to his or her record and will 
either be sworn to or will contain a 
provision to the effect that the 
statements submitted in the application 
are made with full knowledge of the 
penalty provided by law for making a 
false statement or claim (18 U.S.C. 
287,1001). 

(c) When Person Is Unable to Submit 
Application for Self. When the record in 
question is that of a person who is 
incapable of making application for self, 
or whose whereabouts are unknown, or 
when such person is deceased, for the 
purpose of bringing the application 
before the Board, the application may be 
made by the spouse, parent, heir, or 
legal representative. Proof of proper 
interest will be submitted as may be 
required by the Board. 

§ 665.6. Time limit for filing application. 

A claimant, heir, or legal 
representative, must file the application 
for correction of a record with the 
Secretary of the Air Force within 3 years 
after discovery of the alleged error or 
injustice. Failure to Tile within the time 


prescribed may in? excused by the Board 
if it finds it would be in the interest of 
justice to do so. If the claimant, heir, or 
legal representative Tiles an application 
more than 3 years after he or she 
discovers the error or injustice, he or she 
must include in his or her application his 
or her reasons why the Board should 
find it is in the interest of justice to 
excuse his or her failure to file the 
application within the time prescribed 
above. 

} 665.7. Other proceedings not stayed. 

The application to the Board for 
correction of a record will not operate 
as a stay of any proceedings being taken 
with respect to the person involved. 

$ 865.6. Withdrawal of application. 

The Board may permit an applicant to 
withdraw his or her application without 
prejudice at any time before its 
proceedings are sent to the Secretary of 
the Air Force. 

§ 865.9. Consideration of application. 

No application will be considered 
until the applicant has exhausted all 
effective administrative remedies 
afforded by existing law or regulations, 
and such legal remedies as the Board 
shall determine are practical and 
appropriately available to the applicant 
A brief furnished in support of an 
application submitted according to this 
part will not exceed 25 double-spaced 
typewritten pages. In addition, rebuttal 
comments submitted in response to the 
Air Staff advisory option will not exceed 
10 double-spaced typewritten pages. In 
cases of unusual complexity, the Board 
may waive these limitations either at the 
request of the applicant and on showing 
of good cause, or on the Board’s own 
motion. In cases where the Board 
approves a waiver of the standard 
limitation, a new, higher page limit may 
be imposed. 

(a) Review. Each application and the 
available military or naval records 
pertinent to the corrective action 
requested will be reviewed by a panel of 
Ihe Board in Executive Session to 
determine whether to authorize a 
hearing, recommend that the records be 
corrected without a hearing, or to deny 
the application without a hearing. The 
Board will make this determination in 
all cases. If the application has not been 
filed within 3 years after the applicant 
discovered the alleged error or injustice 
and the applicant did not submit any 
reason why the Board should find it to 
be in the interest of justice to excuse the 
failure to file the application within the 
prescribed 3 years, the application will 
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be returned by the Executive Secretary 
as incomplete. 

(b) Denial of Application. The Board 
may deny an application if it determines 
that insufficient relevant evidence has 
been presented to demonstrate the 
existence of probable material error or 
injustice, that the applicant has not 
exhausted other effective administrative 
or legal remedies available to him or 
her. that effective relief cannot be 
granted, or that the applicant did not file 
his or her application within 3 years 
after he or she discovered or reasonably 
could have discovered the alleged error 
or injustice and insufficient evidence 
has been presented to warrant a finding 
that it would be in the interest of justice 
to excuse the failure to file within the 
prescribed 3 years. The Board will not 
deny an application on the sole ground 
•hat the record was made by or at the 
direction of the President or the 
Secretary in connection with 
proceedings other than proceedings of a 
board for correction of military or naval 
records. Denial of an application on the 
grounds of insufficient relevant evidence 
to demonstrate probable material error 
or injustice is without prejudice to 
further consideration if newly 
discovered relevant evidence is 
submitted. The applicant will be 
informed of his or her privilege to submit 
newly discovered relevant evidence for 
consideration. 

(c) Reconsideration . Requests for 
reconsideration shall provide newly 
discovered relevant evidence not 
reasonably available to the applicant at 
the time of a previous application. All 
requests for further consideration will 
be Initially screened by the staff of the 
Board to determine whether any factual 
allegations or any arguments, or. ony 
documentary evidence has been 
submitted by the applicant that was not 
of record at the time of any prior Board 
consideration. If no such allegations, 
arguments or evidence have been 
submitted, the applicant will be 
informed that the request was not 
considered by the Board because it did 
not contain any newly discovered 
evidence or other matter that was not of 
record at the time of any previous Board 
consideration. If such factual 
allegations, or documentary evidence 
Have been submitted, the request shall 
be forwarded to the Board for a 
determination in accordance with 
paragraph (a) of this section. The Board 
will determine the relevance and weight 
of any evidence submitted: and. whether 
or not the evidence was reasonably 
discoverable by the applicant at the 
time of any previoua application. 


(d) Written Proceedings. When the 
Board determines that the record should 
be corrected or that the application be 
denied the determination of the Board 
will be made in writing. The writings 
(proceedings) will include, but not be 
limited to. all facts of record, and 
statement of ground(s) upon which the 
Board's determination is based. Where 
the Board concludes complete relief 
should not be granted, written 
proceedings will address applicant's 
claim(s) of constitutional, statutory, 
and/or regulatory violation rejected by 
the Board and/or reviewing authority. In 
those cases involving the 
characterization of an individual's 
discharge or dismissal from the military 
serv ice, the factors required by Air 
Force regulations to be considered for 
determination of the character of and 
reason for the discharge or dismissal in 
question will be included. 

§ 865.10. Appearing before the Board. 

In each case in which the Board 
determines that a hearing is warranted 
the applicant will be entitled to appear 
before the Board either in person or by 
counsel of his or her own selection or in 
person with counsel. 

§ 865.11. Notice of bearing. 

(a) To Applicant and Counsel. In each 
case in which a hearing is authorized, 
the Executive Secretary of the Board 
will transmit to the applicant and 
counsel, if any. a written notice stating 
the time and place of hearing. The notice 
will be mailed to the applicant and 
counsel, if any. at least 30 days before 
the date of hearing, except that an 
earlier date may be set where the 
applicant waives his or her right to such 
notice in writing. 

(b) To the Board. Upon receipt of 
notice of hearing, the applicant will 
notify the Board in writing at least 15 
days before the date for hearing as to 
whether the applicant will be present at 
the hearing and will indicate to the 
Board the name of counsel, if 
represented by counsel, and the names 
of such witnesses as the applicant may 
intend to call in his or her behalf. Cases 
in which the Board is notified that the 
applicant does not desire to be present 
at the hearing will be considered 
according to § 865.16(b) below. 

§ 865.12. Definition of counsel 

The term “counsel" will be construed 
to include members in good standing of 
the bar of any State, accredited 
representatives of veterans* 
organizations recognized by the 
Administrator of Veterans' Affairs 
under Title 38. United States Code, 
section 3402. or such other persons, who 


in the opinion of the Board, are 
considered to be competent to present 
equitably and comprehensively the 
request of the applicant for correction, 
unless barred by law. 

§865.13. Witnesses at hearing. 

The applicant will be permitted to 
present witnesses at hearings before the 
Board. It will be the responsibility of the 
applicant to notify the witnesses and to 
arrange for their appearance at the time 
and place set for hearing. 

§ 865.14. Access to records. 

(a) Official Records. The applicant 
will have access to all records 
considered by the Board with the 
exception of any classified and 
privileged matter contained therein. 

(b) Classified or Privihged Matter. 
Classified or privileged matter will not 
be disclosed or made available. When 
appropriate, the applicant may be 
supplied only with an unclassified 
summary or extract of classified matter 
The summary or extract will not reveal 
the nature of the withheld material. 

(c) Copies of Records. This part does 
not authorize the Board to furnish copies 
of official records. Requests for copies of 
official records should be submitted 
according to regulations governing 
release of information (for example, 
AFRs 12-30 and 12-35). 

§865.15. Convening tt>e Board. 

The Board will be convened at the call 
of the Panel Chairman and will recess or 
adjourn at his or her order. 

§865.16. Conduct of hearing. 

(a) By Panel Chairman. The hearing? 
will be conducted by the Panel 
Chairman, and will be subject to his or 
her rulings that will be designed, insof.ir 
as practicable, to accord the applicant 
an opportunity to make a full and fair 
presentation of his or her case. The 
Board will not be limited by legal rules 
of evidence, but will maintain 
reasonable bounds of competency, 
relevancy, and materiality. Hearings are 
normally limited to 2 hours. However, 
additional time may be granted at the 
discretion of the Panel Chairman. AFR 
11-31 is not applicable to hearings 
conducted by the Board. 

(b) When Applicant is not Present or 
Represented at Hearing. If the applicant, 
after being duly notified, has decided 
not to appear in person or be 
represented by counsel at the hearing, 
the Board will consider the case on the 
basis of all the material before it. 
including, but not limited to, the 
application for correction filed by the 
applicant, any documentary evidence 
filed in support of such application, any 
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Air Slrtff advisories, any brief submitted 
by or in behalf of the applicant and all 
available pertinent records. 

(c) When Applicant Fails To Appear 
at Time and Place Set for Hearing. If the 
applicant after being duly notified, has 
indicated to the Board a desire to be 
present or to be represented by counsel 
at the hearing, and without good cause 
and timely notice to the Board the 
.ipplicant or a representative fails to 
appear at the time and place set for the 
hearing, the Board may consider the 
case as explained in paragraph (bj of 
this section, or will make such other 
disposition of the case as is indicated 
under the circumstances. 

(d) Testimony. All testimony before 
the Board will be given under oath or 
affirmation. The proceedings of the 
Board and the testimony given before it 
will be recorded verbatim. 

§ 865.17. Continuance of hearing. 

The Board may continue a hearing on 
its own motion. A request for 
continuance by or in behalf of the 
applicant may be granted by the Board 
if a continuance appears necessary to 
ensure a full and fair hearing. 

5 865.18. Deliberations, findings, 
decisions, and recommendations. 

(a) Deliberations . Only members of 
the Board and its staff will be present 
during the deliberations of the Board. 

(b) Further Information. During the 
court* of review of the case when it 
appears to the Board's satisfaction that 
the facts have not been fully and fairly 
disclosed by the records or by the 
testimony and other evidence before the 
Board, the Board may require the 
applicant to obtain, or the Board may 
obtain, such further information as it 
may consider essential to a complete 
and impartial determination of the facts 
and issues. The applicant will have 
access to evidence developed by the 
Board on its own motion in accordance 
with $ 665.14 and may submit additional 
comment with regard to the evidence. 

(cj Findings. Decisions, and 
Uttcom mandat ions. Fallowing a hearing, 
the Board will make written findings, 
decisions, and recommendations. A 
majority vote of the members present on 
any matter before the Board will 
constitute the action of the Board and 
will be so recorded. 

Id) Separate Communication . Where 
the Board considers it necessary to 
submit comments or recommendations 
to the Secretary of the Air Force as to 
matters arising from, but not directly 
related to the issues of any case, such 
comments and recommendations will be 
the subject of separate communication. 


(e) Delegation of Authority To Correct 
Certain Military Records: 

(1) The Air Force Board for Correction 
of Military Records is authorized to take 
final action on behalf of the Secretary of 
the Air Force in approving the correction 
of military records, provided such 
action: 

(i) Has been recommended by the Air 
Staff; 

Jii) Is unanimously agreed to by the 
Board; and 

(iii) Falls into one of the following 
categories; 

(A) Restoration of leave unduly 
charged to applicants. 

(BJ Promotion of applicants 
retroactively, who would have been 
promoted during regular enlisted 
promotion cycles but were inadvertently 
or improperly excluded from 
consideration during such cycles; and 
adjustment of their pay accounts 
accordingly. 

(C) Promotion of applicants to gratlea 
held immediately before reenlistmen! 
who were inadvertently or improperly 
reenlisted in a lower grade. 

(D) Award of basic allowance for 
subsistence, basic allowance for 
quarters, family separation allowance, 
civilian clothing allowance, housing 
allowance and cost of living allowance 
to applicants entitled thereto. 

(E) Authorizing participation, 
declination, or modification of an 
election under the Retired Serviceman's 
Family Protection Plan, the Survivor 
Benefit Plan and/or the Reserve 
Components-Survivor Benefit Plan 
where failure to elect to participate, 
decline to participate, or to make an 
appropriate election was through no 
fault of the service member. 

IF) Placement in a temporary or 
permanent disability retired status, 
including appropriate percentage of 
disability, of applicants who were 
clearly physically unfit and were 
inadvertently or improperly separated. 

(G) Award of Selective Reenlistment 
Bonuses. Proficiency Pay. Enlistment 
and/or Reenlistment Bonuses. 

(I I) Change of home of record where 
upon entry on duty applicants 
erroneously reported an address other 
than actual home. 

(I) Award of reserve participation 
credit in computation of years of 
satisfactory service where such service 
whs improperly or erroneously credited 

(J) Award variable incentive pay 
(VIP). 

(K) Award allowance for command 
sponsorship of dependents. 

(L) Authorize reimbursement for 
shipment of excess baggage, movement 
of a house trailer, mobile home, and/or 
storage and shipment of household 


goods incident to permanent ehonge of 
station assignment (PCS). 

(M) Award of allowance for 
dcpendent(s) travel. 

(N) Authorize the award of citations 
and/or decorations. 

(O) Award of date of rank (DOR) 
(commissioned and enlisted). 

(P) Change of Active Duty Service 
Commitment (ADSC). 

(Q) Award of flying pay (incentive 
payj. 

(R) Change in oversea tours 
(accompanied and/or all others). 

(S) Authorize permissive temporary 
duty (TOY). 

(T) Award of Air Force specialty code 
(AFSC). 

(U) Change of effective date of 
retirement 

(V) Change reenlistment eligibility 
code (RE-Code). 

(W) Reinstatement to active reserve 
status in the Reserve of the Air Force 
(AFRes and ANGUS), of applicants who 
were inadvertently or improperly 
assigned to an inactive reserve status 
and/or to the retired reserve. 

(X) Change grade of enlistment in 
United States Air Force and/or Reserve 
of the Air Force (AFRes and ANGUS). 

(Y) Set aside disciplinary punishment 
imposed pursuant to Aritcle 15, UCMJ. 

(Z) Authorize the recharcterization of 
less than honorable discharges to an 
honorable discharge or general under 
honorable conditions. 

(AA) Corrections, deletions, and/or 
additions to evaluation reports (Officer 
and Airman) which are excluded under 
the provisions of AFR 31-11. 

(BB) Change date of enlistment in US 
Air Force and/or Reserve of the Air 
Force (AFRes and ANGUS). 

(CC) Delete time lost and all 
references thereto from the record. 

(DD) Award of constructive service 
credit. 

(KE) Change date of separation (DOS). 

(FFJ Chang* entries on DD Form 214. 
Certificate of Release or Discharge from 
Active Duty. 

(GG) Change reason and/or authority 
for discharge. 

(HH) Award of operational flying duty 
credit. 

(II) Deletion of correspondence and/or 
documents from the records which are 
derogatory and/or unfavorable to 
applicants. 

(2) The Executive Secretary of the 
Board or designee, after assuring 
compliance with the above slated 
conditions, will announce the final 
action on applications processed under 
this suhporagraph. 
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§ 865.19 Minority report 

In the case of a disagreement between 
members of the Board, a minority report 
may be submitted, either as to the 
findings, decision, or the 
recommendations or to all. including the 
reasons therefor. The report will become 
a port of the proceedings and used in 
making the final decision. 

5 865.20 Record of proceedings. 

When the Board has completed its 
deliberations, a record of proceedings 
will be prepared. Such record will 
indicate whether or not a quorum was 
present, and the name and vote of each 
member present. The record of 
proceedings will include the application 
for relief; briefs and written arguments; 
advisory opinions; the findings, 
conclusions, and recommendations of 
the Board; and all other papers, 
documents, and reports necessary to 
reflect a true and complete history of the 
proceedings. The record will also 
include a transcript of testimony and 
any minority reports. The record so 
prepared will be certified as true and 
complete by the signature of the panel 
chairman or designee. 

§ 865.21 Action by tbs Secretary of the Air 
Force. 

All Board recommendations for 
correction or records, except those 
finalized by the Board under the 
authority contained in $ 865.18(e) will be 
forwarded to the Secretary of the Air 
Force or his designee who will direct 
such action in each case as he or she 
determines to be appropriate, which 
may include the return of the record to 
the Board for further consideration 
when deemed necessary. Those cases 
returned for further consideration will 
be accompanied by a brief statement 
setting out the reasons for such action 
and any specific instructions. If the 
Secretary's decision is to deny relief, 
notwithstanding the Board's 
recommendation, such decision will be 
in writing and will include a brief 
statement of the ground(s) for denial. All 
Secretarial decision documents will be 
furnished to the applicant and counsel. 

§ 865.22 Action by the Board Secretariat. 

(a) Returning Case to the Board. On 
final action by the Secretary of the Air 
Force or his designee, the complete 
record in each case is returned to the 
Board Secretariat. The Board Secretariat 
will transmit the Secretary's decision to 
the Chief of Staff. US Air Force, for 
appropriate action. 

(b) Communicating Decision to 
Applicant and Counsel On receipt of 
proceedings after final action, the Board 
Secretariat will communicate the 


decision to the applicant or counsel, by 
furnishing applicant or counsel a copy of 
the record of proceedings. 

(c) Informing Applicant when 
Corrective Action has been Completed. 
When all necessary corrective action 
has been completed by HQ. USAF, the 
applicant will be informed of such 
action by the HQ USAF office 
designated by the Chief of Staff. US Air 
Force. 

(d) Written Notice to Chairman of 
Board. Written notice specifying the 
action taken and the date thereof will be 
transmitted to the chairman of the 
Board. 

(e) Filing Records of Decision of the 
Secretary of the Air Force . The record of 
the decision of the Secretary of the Air 
Force will not be filed in the military 
records of the applicant where the effect 
of such action would be to nullify the 
relief granted, or in those cases in which 
the application is denied. 

(f) Release of Record of Proceedings 
to the Public. After action on the record 
by the Secretary of the Air Force, his 
designee, by the Executive Secretary of 
the Board acting under the authority 
contained in 8 865.18(e), or when the 
Board denies an application without a 
hearing, the Board Secretariat will 
release for public inspection and 
copying, at a designated reading room 
within the Washington. DC metropolitan 
area, a sanitized and indexed copy of 
the record of proceedings and all 
decisional documents. To the extent 
required and to prevent a clearly 
unwarranted invasion of personal 
privacy, identifying details concerning 
the applicant and other persons will be 
deleted from all documents. An index of 
record of proceedings, formulated so as 
to enable those who represent 
applicants to isolate from all those 
decisions that are indexed those cases 
that may be similar to an applicant's 
case and which indicates that grounds 
for which the Board and/or the 
Secretary granted or denied relief, will 
be published quarterly and will be made 
available for public inspection and sale 
at the reading room. 

$ 865.23 Authority to settle claims. 

(a) Claims Authorized to be Settled 
and Paid. The Department of the Air 
Force is authorized to pay claims 
according to 10 U.S.C. 1552. which is 
quoted in 8 865.1. 

(b) Claims Not Authorized to be Paid. 
The Department of the Air Force is not 
authorized to pay any claim heretofore 
compensated by the Congress through 
enactment of a private law. or to pay 
any amount as compensation for any 
benefit to which the claimant might 
subsequently become entitled under the 


laws and regulations administered by 
the Administrator of Veterans’ Affairs. 

§ 865.24. Application for settlement 

(a) Filing Claims. Settlement and 
payment of claims, will be made only 
upon a claim of the person whose record 
has been corrected; or his or her legal 
representative, heirs at law, or 
beneficiaries. Such claim for settlement 
and payment may be filed as a separate 
part of the application for correction of 
the record. 

(b) To Whom Payments will be Made 
if Person is Deceased. In case the 
person whose record has been corrected 
is deceased, and where no demand is 
presented by a duly appointed legal 
representative of the estate, payments 
otherwise due will be made to the 
dcccndent’s spouse, heir, or 
beneficiaries, in order of precedence as 
prescribed in Title 10, United States 
Code, section 1552. 

(c) Determining Status as Proper 
Parties to Claim. Upon request, the 
applicant or applicants will be required 
to furnish requisite information to 
determine their status as proper parties 
to the claim for purposes of payment 
under applicable provisions of law. 

§ 865.25. Settlement provisions. 

(a) Basis for Settlement. Settlement of 
claims will be based on the decision of 
the Secretary of the Air Force. 
Computations of amounts due will be 
made by the Comptroller of the Air 
Force, HQ USAF. or his or her 
representative, according to applicable 
law and regulations. In no case will the 
amount found due exceed the amount 
which would otherwise have been paid 
or become due had no error or injustice 
occurred. Earnings received from 
civilian employment during any period 
for which active duty pay and 
allowances are payable will be 
deducted from the settlement. Amounts 
found due will be offset by the amount 
of any existing indebtedness to the 
government, in compliance with the 
Debt Collection Act of 1982 or successor 
statutes. 

(b) Nature and Amount of Various 
Benefits. Before or at the time of 
payment, the person to whom payments 
are to be made will be advised by the 
Comptroller of the Air Force. HQ USAF, 
or representative, as to the nature and 
amount of the various benefits 
represented by the total settlement, and 
will be advised further that acceptance 
of such settlement will constitute a 
complete release by the claimants 
involved of any claim against the United 
States on account of the correction of 
records. 
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5 855 26. Report of settlement 

In every case where payment is made, 
the amount of such payment and the 
name of the payee or payees will be 
reported to the chairman of the Board. 

§ 865.27. Staff assistance. 

(a) Assembling and Transmitting 
Available Military Records. At the 
request of the Board, the appropriate 
staff office will assemble the original or 
copies of all available military records 
pertinent to the corrective action 
requested. Such records, together with 
the application and all supporting 
papers, will be transmitted to the Board 
with a certification from the staff office 
d« signaled by the Chief of Staff. US Air 
Force, that the corrective action 
requested cannot be granted through 
adminstrative action by any staff office. 

(b) Facilities of Staff Off ices. The 
facilities of all staff otticcs will be made 
available as required to assist the Board 
in accomplishing its function. Upon 
request of the Board, personnel of the 
Department of the Air Force will be 
made available for presentation before 
the Board of matters within their 
functional areas and which relate to the 
issues under consideration. The 
appropriate Department of the Air Force 
office of primary responsibility (OPR) 
will also provide the Board with an 
official evaluation of each application, 
stating, among other things, its 
interpretation of the request, its opinion 
of the applicant's contention(s) and 
supporting evidence (if any) and a 
recommendation (to include appropriate 
rationale) as to whether or not the Board 
should render a favorable 
recommendation. 

§ 865.28. Paying expenses. 

No expense of any nature whatsoever 
voluntarily incurred by the applicant, his 
or her counsel, his or her witnesses, or 
by any other person in his or her behalf, 
will be paid by the government 

$36SJ». Publication In the Federal 

Register. 

This part and any amendments will be 
published in the Federal Register. 

Halsy J. Conner, 

Air Force Federal Register Lknson Officer. 

(KR Doc. 85-21822 Piled 9^85; M5 am) 
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POSTAL SERVICE 
39 CFR Part 10 

Express MaH International Service to 
the Bahamas and Greece 

agency: Postal Service. 


action: Final action on Express Mail 
International Service to the Bahamas 
and Greece. 


summary: Pursuant to agreements with 
the postal administrations of the 
Buhamos and Greece, the Postal Service 
intends to begin Express Mail 
International Service with those 
countries at postage rates indicated in 
the tables below. Service is scheduled to 
begin on October 6,1985. 

EFFECTIVE oatc: October 8.1985. 

FOR FURTHER INFORMATION CONTACT: 
Leon W. Perlinn. (202) 245-4414. 
SUPPLEMENTARY INFORMATION: By a 
notice published in the Federal Register 
on August 1.1985 (50 FR 31199), the 
Postal Service announced that it was 
proposing to begin Express Mail 
International Service to the Bahamas 
and Greece. Comments were invited on 
published rate tables, which are 
proposed amendments to the 
international Mail Manual (incorporated 
by reference in the Code of Federal 
Regulations. 39 CFR 10.1), and which are 
to become effective on the date service 
begins. No comments were received. 
Accordingly, the Postal Service states 
that it intends to begin Express Mail 
International Service with the Bahamas 
and Greece on October 8,1985 at the 
rates indicated in the table below. 

List of Subjects in 39 CFR Part 10 

Postil Service, Foreign relations. 

PART 10—(AMENDED) 

The authority citation for Part 10 
continues to read as follows: 

Authority: 5 U.S.C 552(a); 39 U.S.C. 401. 

401. 407, 408. 
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A transmittal letter making these 
changes In the pages of the International 
Mail Manual will be published in the 
Federal Register as provided in 39 CFR 
10.3 and will be transmitted to 
subscribers automatically. 

VV. Allen Sanders, 

Associate General Counsel. Office of GeneraI 
Low and Administration. 

[FK Doc.*5-21302 Hied 9-5-65; 8:45 am) 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 25 

(CC Docket No. 81-704; FCC 84-487) 

Licensing of Space Stations in the 
Domestic Fixed-Satellite Service and 
Related Revisions 

Correction 

In FR Doc. 85-1336 beginning on page 
2671 in the issue of Friday. January 10. 
1985, make the following correction: 

On page 2675. third column, in the first 
line below the “PART* heading "25.209" 
should read "25.509". 

6 LIU NO COOC 1S0S-01-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1152 

Abandonment of Railroad Lines and 
Discontinuance of Service; Offers of 
Financial Assistance; Technical 
Amendment 

agency: Interstate Commerce 
Commission. 

action: Technical amendment to final 
rules. 

summarY: At 48 FR 55129. December 9. 
1983. the Commission modified 
regulations at 49 CFR 1152.27 which 
govern offers of financial assistance 
under 49 U.S.C. 10905 to reduce the 
amount of information required to be 
submitted with the offer of financial 
assistance. That notice contained an 
error in paragraph (h)(6), which this 
technical amendment corrects. 
EFFECTIVE DATE: September 6.1985. 
FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomcr (202) 275-7245. 


SUPPLEMENTARY INFORMATION: 

List of Subjects in 49 CFR Part 1152 

Railroads. 

Title 49 of the CFR is amended as 
follows: 

PART 1152—{AMENDED ] 

1. The individual authority citations 
following ii 1152.1.1152.2.1152.10, 
1152.12.1152,13.1152.20.1152.21.1152.22, 
1152.23,1152.24.1152.25.1152.28.1152.27. 
1152.28,1152.30. 1152.32,1152.33.1152.34. 
1152.35,1152.36. und 1152.50 and 
following the Appendix to Part 1152 are 
removed and the authority for Part 1152 
is revised to read as follows: 

Authority: 5 U.S.C. 553, 559, and 704: 31 
U.S.C 9701; 45 U.S.C. 904 and 915: and 49 
U.S.C 10321.10362.10505. and 10903 et seq. 

§1152.27 (AmendedI 

2. Section 1152.27 is amended by 
revising the words "of this section" in 
the second sentence of paragraph (h)(6) 
to read "below." 

James H. Bayne, 

Secretary. 

(171 Doc 85-21291 Filed 9-5-85: 8:45 am) 

BILLING COOC 7OTS-01-* 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 20 

Migratory Bird Hunting; Removal of 
Waterfowl Hunting Closure 

agency: Fish and Wildlife Service, 
Interior. 

action: Notice of removal of hunting 
closure. 

summary: This notice announces that 
the closure on waterfowl hunting in the 
disputed areas of Illinois, Missouri, and 
Oklahoma as announced in the 
September 5.1985, Federal Register has 
been removed with the exception that in 
Illinois the closure is only removed on 
their 9-day September teal season 
(September 7-15,1985). This action is 
necessary to comply with an August 26. 
1985. Federal District Court Order (later 
modified on August 29,1985). 
effective date: This notice takes effect 
on September 6,1985. 
for further information contact: 
Rollin D. Sparrows. Chief. Office of 
Migratory. Bird Management. Fish and 
Wildlife Service. Matomic Building. 
Room 536. Department of the Interior, 
Washington. D.C. 20240 (202-254-3207). 
SUPPLEMENTARY INFORMATION: On 
February 13.1985. the Service published 
proposed rules in the Federal Register 
(50 FR 8017-6022) describing zones 


where nontoxic shot should be used 
during the 1985-86 waterfowl hunling 
season in order to offset a threat of lead 
poisoning to bald eagles that might 
otherwise ingest lead pellets lodged in 
or ingested by waterfowl. All or portions 
of 30 counties in 8 States were proposed 
as nonloxic shot zones. 

Appropriated funds for the 
Department of the Interior for fiscal year 
1985 were restricted in their use by the 
following provision contained in the 
Department's Appropriation Act: 

No funds appropriated by the Act 
shall be available for the 
implementation or enforcement of any 
rule or regulation of the United States 
Fish and Wildlife Service. Department 
of the Interior, requiring the use of steel 
shot in connection with the hunting of 
waterfowl in any State of the United 
States unless the appropriate State 
regulatory authority approves such 
implementation. 

In response to the above law, each of 
the 8 States involved in the proposal of 
February 13,1985, received a telegram 
from the Service requesting State 
approval to implement and enforce the 
proposed rule. 

The States of Iowa. Kansas and South 
Dakota agreed to the designation of 
nontoxic shot zones that were published 
in the Federal Register on May 7,1985 
(50 FR 19178-19182). On the same day. 
the Service published a Notice of Intent 
(50 FR 19248-19249) not to open the 
waterfowl season during the 1986-87 
hunting season in the proposed zones in 
the remaining States of California, 
Illinois. Missouri, Oklahoma and 
Oregon, unless those States agreed to 
such nontoxic shot zones for that 
season. 

On June 14.1985, the National 
Wildlife Federation sued the 
Department of the Interior to block use 
of lead shot for waterfowl hunting 
during the 1985-86 season in the 22 
counties of the 5 States that had not 
agreed to nontoxic shot zones for this 
year. On August 26,1985. the Federal 
District Court for the Eastern District of 
California ordered that lead shot may 
not be allowed for the hunting of 
migratory birds in the disputed areas of 
California, Illinois, Missouri. Oklahoma 
and Oregon, and that this hunling may 
not be authorized for the 1985-86 season 
unless and until the affected States 
authorize, agree to and aid the 
imposition of nontoxic shot 
requirements by the Service. 

That order was modified on August 
29.1985, to clarify and limit its 
application only to the hunting of 
waterfowl as opposed to other species 
of game birds such as doves. 
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Pursuant fo that order, the Service, on 
September 5.1985, published final 
frameworks for the 1985-88 waterfowl 
hunting season that did not authorize 
migratory bird hunting in the disputed 
areas. In response to these closures. 
Illinois, Missouri and Oklahoma have 
now agreed to the imposition of steel 
shot regulations with the exception that 
in Illinois it is for the early hunting 
season only. With these States having 
agreed to allow the Service to 
implement and enforce nontoxic shot 
zones in the disputed areas, the Service 
has amended 50 CFR 20.108 in the final 
rules section of this issue of the Federal 
Register. Establishment of the disputed 
areas as nontoxic shot zones satisfies 
the modified court order of August 29. 
1985. and notice therefore is hereby 
given that the closure on waterfowl 
hunting in the areas of Illinois. Missouri 
and Oklahoma described in the 
September 5, 1985, Federal Register has 
been removed with the exception that in 
Illinois the closure is only removed for 
their 9-day September teal season 
(September 7-15,1985). and that 
waterfowl hunting with firearms is 
permitted only if nontoxic shot is used. 

lust of Subjects in 50 CFR Pari 20 

Exports. Hunting. Imports. 
Transportation, Wildlife. 

Ibis notice is issued under the authority of 
Oil’ Migratory Bird Treaty Ad of July 3,1918, 
<40 Stat. 755; 16 U.S.C. 703-711J. as amended. 

Dated: September 4.1.985. 

Robert A. (antzen. 

Director, US* Fish and Wildlife Sendee. 

[KR Doc. 85-2131)0 Filed 9-5-85:8:45 am) 
SllUNG COO€ 43i0-5VU 


50 CFR Part 20 

Migratory Bird Hunting: Zones In 
Which Nontoxic Shot Will Be Required 
for Waterfowl Hunting in the 1985-86 
Hunting Season 

agency: Fish and Wildlife Serv ice. 

Interior. 

action: Final rule. 

summary: This document amends and 
corrects the final regulations describing 
zones in which nontoxic shot will be 
required for waterfowl hunting in the 
1985-86 hunting season published on 
May 7. 1985 (50 FR 19178). The 
circumstances creating the need for 
these corrections were: (1) South Dakota 
used its authority under the Department 
of the Interior's Appropriations Act to 
determine the scope and extent of a 
nontoxic shot program within the State 
and to change its previously announced 


nontoxic shot requirements; (2) the 
August 28,1985, judgment of the United 
States District Court for the Eastern 
District of California in the suit the 
National Wildlife Federation brought 
against the Secretary of the Interior for 
allowing lead shot to be used by 
waterfowl hunters in certain areas; (3) 
the need to correct a numbering error in 
the May 7,1985. publication. 

Specifically, this document will: (1) 
exclude the implementation and 
enforcement of nontoxic shot 
requirements in nontoxic shot zones in 
the State of South Dakota for persons 
under 16 years of age using 16 gauge. 28 
gauge, or .410 gauge shotguns, and 
persons using muzzle-loading shotguns; 
(2) require the use of steel shot for 
migratory waterfowl hunting in 15 
counties and portions of seven other 
counties in five States described in the 
body of this document that were not 
originally described in the May 7.1985, 
document; (3) correct the numbering of a 
paragraph contained in the May 7,1985. 
Federal Register publication for the 
State of Iowa. 

EFFECTIVE DATE; September 6,1985. 

FOR FURTHER INFORMATION CONTACT: 

James F. Cillett. Chief. Division of 
Refuge Management. U.S. Fish and 
Wildlife Service. 18th 8 C Streets NW., 
Room 2343, Washington. DC 20240 (202- 
343-4311). 

SUPPLEMENTARY INFORMATION: Since 
1978, no nontoxic shot zone could be 
implemented or enforced by the Fish 
and Wildlife Service (FWS) in a State 
without approval of the appropriate 
State authorities. This restriction on the 
use of funds by FWS has been contained 
in the Department of the Interior's 
Appropriations Act (most recently Pub. 
L. 98—473, Sec. 305) each year since 1978. 
South Dakota, in a letter dated August 
23,1985, formally withdrew its prior 
authorization for the FWS to implement 
and enforce the nontoxic shot 
requirement in South Dakota nontoxic 
shot zones for persons under 16 years of 
age using 16 gauge. 28 gauge, or .410 
gauge shotguns, and persons using 
muzzle-loading shotguns. As the 
Appropriation Act's limitation is 
absolute in its terms and mandatory in 
its effect, the FWS is obligated to 
promptly give it effect and has no 
administrative discretion that might be 
influenced or facilitated by notice and 
comment procedures. Moreover, the 
start of the 1985-86 hunting season in 
South Dakota is rapidly approaching, 
thereby further necessitating immediate 
regulatory action on the part of the FWS 
in order to implement the August 23rd 
request of that State. 


Regarding an additional nontoxic shot 
issue on February 13,1985, the FWS 
published proposed rules in the Federal 
Register (50 FR 6017-6022) describing 
zones where nontoxic shot should be 
used during the 1985-88 waterfowl 
hunting season in order to offset a threat 
of lead poisoning to bald eagles that 
feed on waterfowl and In doing so might 
otherwise ingest lead pellets lodged in 
or ingested by waterfowl. All or portions 
of 30 counties in 8 States were proposed 
as nontoxic shot zones. 

The States of Iowa, Kansas and South 
Dakota agreed to the designation of 
nontoxic shot zones that were published 
in the Federal Register on May 7,1985 
(50 FR 19178-19182). On the same day, 
the FWS published a Notice of Intent (50 
FR 19248-19249) not to open the 
waterfowl season during the 1988-87 
hunting season in the proposed zones in 
the remaining States of California, 
Illinois. Missouri. Oklahoma and 
Oregon, unless those States agreed to 
such nontoxic shot zones for that 
season. 

On June 14,1985, the National 
Wildlife Federation (NWF) sued the 
Department of the Interior to block use 
of lead shot for waterfowl hunting 
during the 1985-86 season in the 22 
counties of the 5 States that had not 
agreed to nontoxic shot zones for this 
year. On August 28,1985. the Federal 
District Court for the Eastern District of 
California ruled in favor of NWF and 
ordered that lead shot may not be 
allowed for the hunting of migratory 
birds in the disputed areas of California, 
Illinois, Missouri. Oklahoma and 
Oregon, and that this hunting may not 
be authorized for the 1985-66 season 
unless and until the affected States 
authorized, agreed to and aided in the 
imposition of nontoxic shot 
requirements by the FWS. That order 
was modified on August 29,1985, to 
apply only to the hunting of waterfowl 
as opposed to other species of game 
birds such as doves. 

Pursuant to that order, the FWS, on 
September 5.1985, published, in the 
Federal Register final frameworks for 
the 1985-86 waterfowl hunting season 
that did not authorize waterfowl hunting 
in the disputed areas. In response to the 
court's order the affected States have 
now agreed to the imposition and 
enforcement of steel shot regulations in 
the disputed areas. 

With these States having agreed to 
allow the FWS to implement and 
enforce nontoxic shot zones in the 
disputed areas, the FWS now formally 
amends 50 CFR $ 20.108 to add these 
areas to the list of nontoxic shot zones. 
Therefore, the closure on waterfowl 
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hunting in the areas described in the 
September 5.1985, Federal Register is 
now being lifted with the exception that 
in Illinois the closure has only been 
removed for their 9-day September teal 
season (September 7-15.1965) since 
Illinois approval for non toxic shot was 
limited to that seasoiv 

Given the imminence of the migratory 
bird hunting season and in light of the 
other factors outlined abote. the FWS 
has determined that notice and 
comment on these regulatory changes 
are impracticable, unnecessary, and 
contrary to the public interest within the 
meaning of 5 U.S.C. 553(D). For the same 
reasons, the FWS has determined that 
good cause exists within the meaning of 
5 U.S.C. 553(d)(3) to give immediate 
effect to this rulemaking upon 
publication. 

As a notice of proposed rulemaking 
has not been issued for these 
amendments, it is not a Rule" within 
the meaning of the Regulatory Flexibility 
Act. 5 U.S.C. 601(2). These amendments 
come within the exemptions of 
Executive Order (E.O.) 12291 for rules 
issued in response to emergency 
situations and for rules the 
consideration of which would conflict 
with deadlines imposed by statute or 
judicial order. South Dakota's 
invocation of the authority given to it by 
Congress in Interior's Appropriations 
Ac! has been granted immediate effect 
Likewise, the ruling of the United States 
District Court for the Eastern District of 
California in favor of the plaintiff has 
been granted immediate effect The 
ruling (Civil Action No. S-85-083T EjG). 
has created an emergency situation 
conflicting w ith the normal rulemaking 
process. 

Accordingly, the FWS. in complying 
with the above changes in its steel shot 
zone requirements, certifies that this 
rulemaking is a response to an 
emergency situation and that 
consideration of this rulemaking under 
E.0.12291 would result in conflicts with 
deadlines imposed by the above- 
mentioned amendment und judicial 
order, rendering it impractical to comply 
with that amendment and order. This 
rule contains no new information- 
gathering requirement subject to review 
under the Paperwork Reduction Act. 44 
U.S.C. 3501. 

This rule also makes a technical 
correction to certain regulations for 50 
CFR Part 20 which were published in the 
Federal Register on May 7.1985, at 50 
I R 191B1. 

list of Subjects in 50 CFR Part 20 

F.xports. Hunting. Imports. 
Transportation. Wildlife. 


PART 20—1 AMENDED I 

In light of the foregoing. 50 CFK Part 
20 is amended as follows: 

1. The authority citation continues to 
read as follows: 

Authority: Migratory Bird Treaty Arl, sec 
3. Pub. L 65-180. 40 Slat 755 (16 U.S.C. 704): 
sec. 3(h)(3). Pub. L 95-616. « StaL 3112. (16 

U.&C 712). 

$20,108 (Amended] 

2. Section 20.108 is amended by 
revising the following zone description 
for the State of South Dakota in its 
entirety as follows: 

South Dakota 

Those portions of Potter and Sully Count ii* 
lying west of US. 83: that portion of Hughes 
County lying west of U.S. 83 and that portion 
of Hughes County lying south of U.S. 14; that 
portion of Hyde County lying south o! U.S. 14: 
and west of Hyde County F.A.S. 6547 
(carwnooly tilled the Hobbled Grade) and 
that portion of Hyde County lying south of 
U.S 34 and west of SJ). 47; und that portion 
of Buffalo County lying west of S.U. 47. That 
portion of Lyman and Stanley Counties lying 
east and north of the Lower Brulc-Antelope 
Creek Road from S.D 47 to Fort Pierre. That 
portion of Stanley County h mg north of Si). 
34 for approximately 5 miles west of Fort 
Pierre and east of Stanley County FA S. 6193 
and SJ). 1806 to Minnecon)ou Boy. All 
waters. Islands and bars of the Missouri 
River and Its embaymrnts from the north 
Potter County line downstream to Big Bend 
Dam. including the Cheyenne River 
embiiymrnt downstream from Minnccoiqou 
Bay. On. or within 100 yards of the Crupe 
Slough State Refuge in Marshall County. On 
bike Andes or within 100 yards of the 
water's edge in Charles Mix County. On the 
Missouri River or withm the waiter's edge 
from Fort Randal! Own to Chotemi Creek, 
including all islands ami bora. 

In the above described zones, persons 
under 18 years of age using 18 gauge. 28 
gauge or .410 gauge shotguns, and persons 
using muzzle-loading shotguns are exempted 
from the non toxic shot requirements. 

3. By adding to § 20.106. 
alphabetically by State under the Pacific 
Flyway, the following nontoxic shot 
zones for the State of California: 

California 

That portion of the Lower Klamath Basin 
(including ell of lower Klamath National 
Wildlife Refuge*) beginning at the junction of 
I lighway 161 (State line Road) and the 
Dorris-Brownell Road at the northwest comer 
of Indian Tom Lake; thence south und east of 
the Dorris BrowneH Road as it makes a 
semicircle and unites again with Highway 
101; thence west along Highway 181 to the 
point of origin at the northwest side of Indian 
Tom Lake. Also included is the Tule bike 
National Wildlife Refuge (excluding refuge 
lands on Shcepy Ridge) in the Tula Lake 
portion of the Klamath Basin. 


4. Section 20.108 is farther amended 
by adding the following zone 
descriptions for the State of Illinois: 

Illinois 

« t • • • 

Henderson. Peoria. Fulton. Mason. 

Calhoun. Pike. Alexander. Jackson. Union, 
and Williamson Counties. 

5. Section 20.108 is further amended 
by adding the following zone 
descriptions for the State of Missouri: 

Missouri 

t • • • • 

Holt 8L Charles. Pike, and Lincoln 
Counties, and those portions of Chariton. 
LUmgstoo. Carroll Lafayette. Saline, and 
Linn Counties contained within the Swan 
Lake Goose Management Area. 

6. Section 20.108 is further amended 
by adding the following zone description 
for the State of Oklahoma: 

Oklahoma 

a • • • • 

Sequoyah County. 

7. Section 20.108 is further amended 
by adding the following zone 
descriptions for the State of Oregon: 

Oregon 

• • a • • 

That portion of Klamath County lying west 
and south of a 1ms commencing at the 
Oregon-Califomia State line and proceeding 
along State Highways 30 and 36-140, U.S. 
Highway 07. and State Highway 62 to the 
Klamath County-Jackson County line. 

8. By correcting the entry for Iowa in 
FR Doc. 85-10622 appearing on page 
19178 in the May 7,1985. issue of the 
Federal Register. 

On page 19182 at the top of column 
three, in $ 20.108 under the entry for 
Iowa, the paragraph numbered 3 is 
corrected to be paragraph number 4 

Dated: September 4.1985. 

P. Daniel Smith. 

Assistant Secretary'for Fish and Wildlife oru! 
Park s. 

[FR Doc 85-21393 Filed 9-5-85: 645 am) 

8>IU*G COO€ 4310-5S-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 621 

I Docket No. 31031-2141 

Fishery Conservation and 
Management Act of 1976; Civil 
Procedures 

agemcv: National Marine Fisheries 
Service (NMFS), NOAA. Commerce. 
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action; Final rule. 


summary: This document amends 
§ 621.2—Enforcement policy by 
replacing a reference in paragraph (a)(1) 
pertaining to the issuance of warnings, 
which no longer exist. NOAA and the 
Coast Guard established a standard 
policy and procedure for issuing a 
warning to any person who commits a 
technical or minor violation of one of the 
laws that NOAA and the Coast Guard 
enforce. The reference now is to the 
governing regulations administered by 
NOAA and the Coast Guard. 

effective date: February 6,1984. 

FOR FURTHER INFORMATION CONTACT: 

Elizabeth Haynes (Fishery Management 
Specialist), 202-634-7432. 

List of Subjects in 50 CFR Part 621 

Fisheries. Fishing, Fishing vessels. 

Penalties. 

SUPPLEMENTARY INFORMATION: 

Du ted: September 3.1985. 

CurmiH)). Blondln. 

Deputy Assistant Administrator for Fisheries • 

fit 'source Management. National Marine 
Fisheries Service. 

PART 621—I AMENDED! 

For the reasons set forth in the 
preamble, 50 CFR Part 621 is amended 
as follows: 

1. The authority for Part 621 continues 
to read as follows: 

Authority: 16 U.S.C 1801-1822. 

2. Section 621.2 is amended by 
revising paragraph (a)(1) to read as 
follows: 

§ 621.2 Enforcement poHcy. 

(a) • • • 

(1) Issuance of a citation (a type of 
warning), usually at the scene of the 
offense (see 15 CFR Part 904 Subpart E); 

• • • * • 

|FR Doc. 85-21255 Filed 9-5-85; 8:45 am) 

BlLLIMQ COOt 3SIO-2J-M 
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Proposed Rules 


Th»s section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate m the rule 
making prior to the adoption of the final 
rules. 

DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 989 
(Docket No. F&V AO-198 A-13] 

Raisins Produced From Grapes Grown 
in California; Hearing on Proposed 
Amendment of the Marketing 
Agreement and Order, Both as 
Amended 

agency: Agricultural Marketing Service. 
USDA. 

action: Public hearing un proposed 
amendment and text of proposal. 

Summary: Notice is hereby given of a 
public hearing to be held to consider a 
proposed emergency amendment of the 
marketing agreement and Order No. 989 
(7 CFR Part 989) covering raisins 
produced from grapes grown in 
California. The principle issues to be 
considered would: (1) Require handlers 
to pay receiving, storing, fumigating, 
handling, and inspection costs, in 
addition to harvest costs, when 
redeeming diversion certificates under 
the raisin diversion program (RDP); and 
(2) add authority which would allow the 
Committee to offer diversion program 
participants, agreeing to remove raisin 
grape vines, tonnage in addition to that 
diverted. The first proposal would bring 
handlers* costs for acquisition of reserve 
tonnage raisins purchased under the 
RDP in line with similar costs handlers 
pay for reserve raisins purchased for 
free and export use. The proposal is 
necessary to maintain consistency in 
reserve tonnage sales under the 
marketing order. The second proposal 
would provide an incentive for more 
producers to use vine removal which is 
the most direct and most effective way 
of accomplishing the diversion program 
objectives. 

date: The hearing is scheduled for 
Tuesday. September 10,1985. 9:30 a.m. 
address: The hearing will be held in the 
Forum Room. Hacienda Resort. 2550 
West Clinton. Fresno. California 93705. 
rOR FURTHER INFORMATION CONTACT: 
Frank M. Grasbergcr. Acting Chit?f. 
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Specialty Crops Branch. Fruit and 
Vegetable Division. AMS. UDSA. 
Washington. D.C. 20250. Telephone: 

(202) 4-17-5053. 

SUPPLEMENTARY INFORMATION: The 

amendment was proposed by the Raisin 
Administrative Committee established 
under the marketing agreement and 
order program which covers raisins 
produced from grapes grown in 
California. The Department of 
Agriculture proposes that it be 
authorized to make any necessary 
conforming chunges which may result 
from this proceeding. 

This administrative action is governed 
by the provisions of sections 556 und 557 
of Title 5 of the United States Code, and 
therefore is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (Pub. L 
96-354). effective January 1.1981, seeks 
to ensure that, within the statutory 
authority of a program, the regulatory 
and information requirements are 
tailored to the size and nature of small 
businesses. Interested persons are 
invited to present evidence at the 
hearing on the probable regulator)' and 
informational impact of the proposals on 
small businesses. 

The hearing is called pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C. 601 ef seg.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and orders (7 CFR Part 900). 
The proposed amendment, set forth 
below, has not received the approval of 
the Secretary of Agriculture. 

The public hearing is for the purpose 
of: (1) Receiving evidence about the 
economic and marketing conditions 
which relate to the proposed 
amendment of the marketing agreement 
and order. (2) determining whether there 
is a need for amendment to the 
marketing agreement and order, and (3) 
determining whether the proposed 
amendment or an appropriate 
modification of it will tend to effectuate 
the declared policy of the Act. 

List of Subjects in 7 CFR Part 989 

Marketing Agreement and Order. 
Grapes. Raisins, and California. 

PART 989—RAiSINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

1. The authority citation for 7 OK 
Part 989 continues to read as follows: 


Authority; Secs. 1-19. 48 StsL 31. us 

amended; 7 U.S.C. 801-674. 

Proposed by the Raisin Administrative 
Committee 

Proposal No. I 

Section 989.56(c) is revised to read ns 
follows: 

§ 989.56 Raisin diversion program. 

• • • • • 

(c) Issuance of diversion certificates. 
After the Committee announces a raisin 
diversion program, any producer may 
divert grapes of his/her own production 
and receive from the Committee a 
diversion certificate in accordance with 
the applicable rules and regulations. 
Such certificates only may be submitted 
by producers to handlers in accordance 
with applicable rules and regulations. 
Diversion certificates issued by the 
Committee shall apply to a specific 
production unit and shall be equal to the 
creditable fruit weight of such raisins 
produced on such unit during the prior 
crop year or the last crop year eligible 
for such diversion, or such other weight 
as determined by the Committee. 

Proposal No, 2 

Section 989.56(d) is revised to read as 
follows: 

• • • • • 

(d) Redemption of diversion 
certificates. Handlers may redeem 
diversion certificates for reserve pool 
raisins. To redeem a certificate, a 
handler must present the diversion 
certificate to the Committee and pay the 
Committee an amount equal to the 
harvest cost it has established, plus an 
amount equal to the payment for 
receiving, storing, fumigating, handling, 
and inspecting reserve tonnage raisins 
specified in S 989.401 for the entire 
tonnage represented on the diversion 
certificate. Upon receipt of the diversion 
certificate, the Committee shall note on 
the certificate that it is cancelled. 

i i • • • 

Proposed by the Department of 
Agriculture 

Proposal No. 3 

The Secretary of Agriculture shall be 
authorized to make such changes as 
may be necessary to make the entire 
murketing agreement and order conform 
with any amendment thereto that may 
result from this hearing. 
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Datifd: September 4. 1985. 

|amen C. Hundley. 

Administrator . 

|FR Doc. 65-21412 Filed 0-5-65; 8.45 dm) 

Pi LUNG COOt >410-02-41 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Part 21 

i Docket No. NM-17; Notice No. SC-65-2- 
NM| 

Special Conditions; Avions Marcel 
Dassault-Bretjuet Aviation Model 
Mystere-Falcon 900 Series Airpiana 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed special 
conditions. 


summary: This notice proposes special 
conditions for the Avions Marcel 
Dassault-Broguet Aviation Model 1125 
Mystere-Falcon 900 series airplane. The 
iirplane will have novel or unusual 
design features associated with an 
unusually high operating altitude (51.000 
feet) for which the applicable 
airworthiness regulations do not contain 
tidequate or appropriate safety 
standards. This notice contains the 
safety standards which the 
Administrator finds necessary, because 
o! these design features, to establish a 
level of safety equivalent to that 
established in the regulations. 
date: Comments must be received on or 
before October 21.1985. 
addresses: Comments on this proposal 
may be mailed in duplicate to: Federal 
Aviation Administration. Office of the 
Regional Counsel. Attention: Rules 
Docket (ANM-7), Docket No. NM-17. 
17900 Pacific Highway South. C-68966, 
Seattle. Washington 98108: or delivered 
in duplicate to the Office of the Regional 
Counsel at the above address. 

Comments must be marked; Docket No. 
NM-17. Comments may be inspected in 
(he Rules Docket weekdays, except 
1 deral holidays, between 7:30 a.m. and 
4:00 p.m. 

tor further information contact: 

Mark Quum. Transport Standards Stuff. 
AVM-110. Aircraft Certification 
Division. FAA. Northwest Mountain 
Region. 17900 Pacific Highway South. C- 
68966 , Seattle. Washington 98188: 
telephone (206) 431-2134. 
supplementary information: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 


proposed special conditions by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket or notice number and 
be submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator before taking action on 
this proposal. The proposal contained in 
this notice may be changed in the light 
of comments recieved. All comments 
submitted will be available in the Rules 
Docket, both before and after the dosing 
date for comments, for examination by 
interested persons. A report 
summarizing each substantive public 
contact with FAA personnel concerning 
this rulemaking will be filed in the 
docket. Persons wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit with those comments a self- 
addressed. stamped postcard on which 
the following statement is made: 
"Comments to Docket No. NM-17 ” The 
postcard will be date/time stamped and 
relumed to the commenter. 

Background 

On January 12,1982. Avions Marcel 
Dassault-Breguet Aviation (AMD-BA), 

33 rue du Professeur Victor Pauchet, 
92420 Vaucrcsson. France, filed for an 
amended type certificate in the 
transport category for the airplane 
designated as the Avions Marcel 
Djssauit-Breguet Aviation Mystere- 
Falcon 900. The Mystere-Falcon 900 is a 
derivative version of the AMD-BA 
Mystere-Falcon 50 for which FAA Type 
Certificate No. A4GEU was issued. 
Compared to the Mystere-Falcon 50. the 
Mystere-Falcon 900 has an increased 
length and diameter, three Garret model 
TFE 731-5 engines, increased fuel 
capacity, increased weight, systems 
changes, and an increase in operating 
altitude from 45,000 to 51,000 feet. 

The oxygen equipment protective 
capability is limited to 40,000 feet (in 
this case the passenger equipment). If 
failure occurs leading to cabin altitudes 
in excess of 40.000 feet, the event can be 
catastrophic. To reduce the probability 
of this event, special conditions are 
required in addition to the existing 
regulations. 

The FAA policy is to apply special 
conditions to Part 25 transports when 
the certificated altitude exceeds the 
capability of the oxygen system (in this 
case, the passenger system). This has 
been the case for the early Lear jet, 
Lockheed Jetstar. Aero Commander, 
Cessna 650 (46 FR 35929: |u!y 13,1981): 
Mystere-Falcon 200 (49 FR 7219; 

February 29.1984); and the Israel 


Aircraft Industries Mode) 1125 Astra (49 
FR 9906: March 16.1984). These same 
special conditions are proposed herein 
except as follows: 

Damage tolerance methods are 
proposed to be used to assure pressure 
vessel integrity while operating at the 
higher altitude in lieu of the Vfc-bay 
crack requirement used in previous 
special conditions. Crack growth data is 
used to prescribe an inspection program 
which should detect cracks before an 
opening in the pressure vessel would 
allow rapid depressurization. Initial 
crack sizes for detection are determined 
under § 25.571. Amendment 25-54. 

The cabin altitude after failure may 
not exceed the cabin altitude/time curve 
limits in Figure 3 and 4. Continuous flow 
passenger oxygen equipment is 
certificated for use up to 40.000 feet. 
However, for rapid decompression 
above 34,000 feet, reverse diffusion 
leads to low oxygen partial pressures in 
the lungs to the extent that a small 
percentage of passengers may lose 
useful consciousness at 35,000 feet. The 
percentage increases to an estimated 60 
percent at 40,000 feet, even with the use 
of the continous flow system. To prevent 
permanent physiological damage, the 
cabin altitude is not to exceed 25,000 
feet for more than 2 minutes. The 
maximum cabin altitude has been set at 
40,000 feet to agree with past FAA 
certification. In addition, at these 
altitudes the other aspect of 
decompression sickness have a 
significant, detrimental effect on pilot 
performance (for example, a pilot can be 
incapacitated by internal expanding 
gases). The limitation proposed herein 
differ from earlier special conditions 
and are reflected in the notes proposed 
on Figures 3 and 4. 

Decompression above the 37,000 foot 
limit of Figure 4 approaches the 
physiological limits of the average 
person: therefore, every effort must be 
made to provide the pilot with adequate 
oxygen equipment to withstand these 
severe decompressions. Reducing the 
time interval between pressurization 
failure and the time the pilot receives 
oxygen will provide a safety margin 
against being incapacitated and can be 
accomplished by the use of mask- 
rnounted regulators. Proposed Special 
Condition E.2., therefore, requires 
pressure demand masks with mask- 
mounted regulators for the flightcrew. 
This combination of equipment will 
provide the best practical protection for 
the failures covered by the special 
conditions and for improbable failures 
not covered by the special conditions, 
provided the cabin altitude is limited. 
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Type Certification Basis 

The type certification basis for the 
Mystere-Falcon 900 airplane is as 
follows: Section 21.29 of Part 21 of the 
FAR; Part 25 of the FAR effective 
February 1,1965, including Amendments 
25-1 through 25-34. and certain portions 
of Amendments 25-35 through 25-56 
with which AMD-BA has elected to 
show compliance; Part 36 of the FAR. 
including Amendments 36-1 through 
current amendment; and Special Federal 
Aviation Regulation 27. dated February 
1.1974. including Amendments 27-1 
through 27-5. The special conditions 
which may be developed as a result of 
this notice will form an additional part 
of the type certification basis. 

Special conditions may be issued and 
amended, as necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with $ 21.17(a)(1) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of the airplane. Special 
conditions, as appropriate, ure currently 
issued after public notice in accordance 
with 55 11.28 and 11.29(b). effective 
October 14,1980. and will become part 
of the type certification basis in 
accordance with 5 21.17(a)(2). 

Conclusion 

This action affects only certain 
unusual or novel design features on one 
model series of airplanes. It is not a rule 
of general applicability and affects only 
the manufacturer who applied to the 
FAA for approval of these features on 
the airplane. 

List of Subjects in 14 CFR Part 21 

Air transportation. Aircraft. Aviation 
safety. 

The Proposed Special Conditions 

Accordingly, the Federal Aviation 
Administration proposes the following 
special conditions for the Mystere- 
Falcon 900 series airplane: 

The authority citation for these 
special conditions is as follows: 

Authority: Secs. 313(a). 601. and 603 of the 
Federal Aviation Act of 1958. as amended (49 


U S.C 1354(a). 1421. and 1423): 49 U.S.C. 

106(g) (Revised Pub L. 97-449: January 12. 
1983): 14 CFR 21.16 and 21.17; and 14 CFR 
11.28 and 11.49. 

,4. Pressure Vessel Integrity 

1. The maximum extent of failure and 
pressure vessel opening that can be 
demonstrated to comply with paragraph D of 
this Special Condition (Pressurization) must 
be determined. It must be demonstrated by 
crack propagation and damage tolerance 
analysis supported by testing that a larger 
opening or a more severe failure than 
demonstrated will not occur in normal 
operations. 

2. Inspection schedules and procedures 
must be established to assure that cracks and 
normal fuselage teak rates will not 
deteriorate lo the extent that an unsafe 
condition could exist during normal 
operation. 

3. With regard to the fuselage structural 
design for cabin pressure capability above 
45.000 feet altitude, the following apply: 

a. The pressure vessel structure, including 
doors and windows, must comply with 
§ 25.365(d) of the FAR using a factor of 1.67 in 
lieu of the 1.33 factor prescribed therein. 

h. In addition to the requirements of 
$ 25.365. the fuselage pressure vessel should 
be capable of withstanding maximum 
regulated pressure combined with 1 g flight 
loads with a frame or stringer failed and two 


od)Hcent panels cracked, without total failure 
of the fuselage or floor collapse. 

B. Ventilation 

In lieu of the requirements of § 25.831(a). 
the ventilation system must be designed to 
provide a sufficient amount of 
uncontaminated air to enable the 
crewmembers to perform their duUes without 
undue discomfort or fatigue and to provide 
reasonable passenger comfort during normal 
operating conditions and also in the event of 
any probable failure of any system which 
could adversely affect the cabin ventilation 
air. For normal operations, crewmembers and 
passengers must be provided with at least 10 
cubic feet of fresh air per minute per person 
or the equivalent in filtered, recirculated air 
based on the volume and composition at the 
corresponding cabin pressure altitude of not 
more than 8.000 feet. # 

C. A ir Conditioning » 

In addition to the requirements of 5 25.031. 
paragraphs (b) through (c). the cabin cooling 
system must be designed lo meet the 
following conditions during flight above 
15.000 feel mean sea lrvel (MSL): 

1. After any probable failure, the cabin 
temperature-time history may not exceed the 
values shown in Figure 1. 

Z After improbable failure, the cabin 
temperature-time history may not exceed the 
values shown in figure Z 
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D. Pressurization 

in addition to the requirement* of f 25 841. 
the following apply: 

1. The pressurization system, which 
include* for this purpose bleed air. air 
conditioning and pressure control systems, 
must prevent the cabin altitude from 


TIME-TEMPERATURE RELATIONSHIP 

FIGURE 2 

exceeding the cabin altitude time history 
shown in Figure 3 after each of the following 

a. Any probable double failure in the 
pressurization system (§ 25.1309, Amendment 
41, may be applied). 

b. Any single failure in the pressurization 
system combined with the occurrence of a 


leak produced by a complete loss of a door 
seal element, or a fuselage leak through an 
opening hating an effective area 20) times the 
effective area which produces the maximum 
permissible fuselage leak rate approved for 
normal operation, whichever produces a 
more severe leak. 

2. The cabin altitude-time history may not 
exceed that shown in Figure 4 after each of 
the following: 

a. The maximum pressure vessel opening 
resulting from an initially detectable crack 
propagating for a period encompassing four 
normal inspection intervals. Mid panel tracks 
and cracks through skin stringer and skin- 
frame combinations must be considered, 

b. The pressure vessel opening or duct 
failure resulting from probable damage 
(failure effect) while under maximum 
operating cabin pressure differential due to u 
tire burst, engine rotor burst, loss of antennas 
or stall warning \anes, or any probable 
equipment failure (bleed air, pres jure control, 
air conditioning, electrical source(s). etc.) that 
affpc.lt pressurization. 

c. Complete loss of thrust from ail engines. 

3. In showing compliance with paragraphs 
Dl and D2 of this pressurization special 
condition, it may be assumed that an 
emergency descent is made by an approved 
emergency procedure. A 17-second crew 
recognition and reaction time must be applied 
between cabin altitude warning and the 
initiation of an emergency descent. 

BILUMO COOt 4*T0-«3-M 
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FICURS 3 

CA3I3T AL?:r~£ - SISTC-Sf 

(Supplemental oxygen available co 
all passengers.) 



TIME - MINUTES 

For Figure 3, time starts at the moment cabin altitude exceeds 8,000 feet during 
depressurization. 


If depressurization analysis shows that the cabin altitude limit of this curve is 
exceeded, the following alternate limitations apply: After depressurization, the 
maximun cabin altitude exceedence is limited to 30,000 feet. The maxinun time the 
cabin altitude may exceed 25,000 feet is tvo minutes; time starting when the cabin 
altitude exceeds 25,000 feet and ending when it returns to 25,000 feet. 


FIGURE U 

CA3IN ALTITVDE - TIME KISTCTf 
(Supplemental oxygen available :o all 



TIME - MINUTES 

For Figure 4, time starts at the nonent cabin pressure exceeds 8,000 feet during 
depressurization. 


If depressurization analysis shews that the cabin altitude limit of this curve is 
exceeded, the following limitations apply: After depressurization, 
cabin altitude exceedence is limited to 40,000 feet. The maximLin time the oib 
altitude may exceed 25,000 feet is two minutes; time starting when the cabin altitude 
exceeds 25,000 feet and ending when it returns to 25,000 feet. 


BILLING COOC 
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E Oxygen Equipment ami Supply 

1. A continuous flow oxygen system must 
be provided for the passengers. 

2 . A quick-donning pressure demand mask 
with mask-mounted regulator must be 
provided for the pitots. Quick-donning from 
the stowed position must be demonstrated to 
show that the mask can he withdrawn from 
towage and donned within 5 seconds. 

Issued in Seattle. Washington, on August 

20 , vms. 

Charles R. Foster, 

Director, Northwest .Mountain Region. 

|i*R Doc. 85-21249 Filed 9-5-65; 8 45 am) 

SILLING COOS 4910-13-11 


14 CFR Part 39 
| Docket No. 85-CE-12-ADI 

Airworthiness Directives; SIAI- 
Marchetti Models F260, F260B and 
F260C (Including SF60) Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Withdrawal of Notice of 
Proposed Rulemaking (NPRM). 

summary: This action withdraws 
NPRM. Docket No. 85-CE-12-AD, 
published in the Federal Register on 
April 8. 1985 (50 FR 13815) which 
proposed inspelction and modification 
of the tip tank fuel tubes on certain 
models of SIAI-Marchetti Models F260. 
F260B and F260C (including SF260) 
airplanes. The NPRM was prompted by 
a report from the manufacturer 
indicating movement of unwelded tip 
tank fuel tubes due to vibration which 
could result in obstruction of fuel from 
the tip tanks, engine fuel starvation and 
engine stoppage. The NPRM is being 
withdrawn because subsequent to its 
issuance the FAA has reevaluated the 
matter and determined that the situation 
described herein does not result in an 
unsafe condition. 

addresses: SIAI-Marchetti Mandatory 
Service Bulletin (S/B) Number 206B39, 
dated June 8, 1984. which was 
referenced in the NPRM. may be 
obtained from SIAI-Marchetti S.p.A.. V- 
12070 via Idipendenza. 2,2108 Sesto 
Culenda. Italy: Telephone 0331 924842/ 
923589. A copy of this Service Bulletin is 
contained in the Office of the Regional 
Counsel, FAA. Room 155a 601 East 12th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

Mr. M. Dearing. Brussels Aircraft 
Certification Office, AEU-100, Europe, 
Africa and Middle East Office, FAA. c/o 
American Embassy, 1000 Brussels. 
Belgium: Telephone 513.38.30; or Mr. J. 
Dow. FAA, ACE-109. 601 East 12th 
Street. Kansas City. Missouri 64106: 
Telephone (816) 374-6932. 


SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
requiring inspection and modification, 
as necessary, of the tip tanks fuel tubes 
on certain SIAI-Marchetti Models F260, 
F260B and F260C (including SF260) 
airplanes was published in the Federal 
Register on April 8.1985 (50 FR 13815). 
Based on a request from a member of 
the public, an extension of the comment 
period to July 19,1985, was published in 
the Federal Register on June 25,1985 (50 
FR 26218). Interested persons have been 
afforded an opportunity to comment on 
the proposal. One comment was 
received. 

The commenter stated that the 
likelihood of the tip tank fuel line 
becoming unrestrained is remote. In the 
event the line does become 
unrestrained, the result would be a 
small increase in unusable fuel in that 
one tip tank and would result in slightly 
earlier fuel exhaustion in that tank. The 
commenter noted that the use of tip 
tanks was limited to level flight and use 
was prohibited during takeoff and 
landing. 

In consideration of the commenter's 
arguments, the FAA is in agreement. 
Considering that the affected 
components are in auxiliary tanks that 
are depleted prior to the main tanks, are 
not used for takeoff and landing but are 
limited to use only in level flight, and 
that the failure mode gives the same 
indications expected when depleting the 
tip tank fuel in the normal manner, the 
FAA concludes that an unsafe condition 
is not present. Accordingly, the NPRM is 
being withdrawn. 

List of Subjects in 14 CFR Part 39 

Air Transportation. Aviation safety. 
Aircraft. Safety. 

Withdrawal of Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
deletes a proposal to amend $39.13 of 
the FAR as Follows: 

PART 39—[AMENDED! 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g) (Revised. Pub.) L. 97-149, 
January 12. 1983): and 14 CFR 11.89. 

2. NPRM No. 85-CE-12-AD, published 
in the Federal Register on April 8.1985 
(50 FR 13815) is withdrawn. 


Issued in Kansas City. Missouri. On August 
28, 1985. 

Edwin S. Harris. 

Director. Central Region. 

(FR Doc. 85-21248 Filed 9-5-85: 8:45 am| 

BILLING CO©€ 4f 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

FOOD AND DRUG ADMINISTRATION 

21 CFR Part 808 

(Docket No. 77P-0272] 

Exemption From Preemption of State 
and Local Hearing Aid Requirements; 
West Virginia's Application for 
Exemption 

AGENCY: Food and Drug Administration. 
action: Proposed rule. 

SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
grant exemption from Federal 
preemption for certain of West 
Virginia’s hearing aid device 
requirements. This action responds to an 
application from the State of West 
Virginia. The Federal Food, Drug, and 
Cosmetic Act preempts State and local 
medical device requirements that are 
different from, or in addition to. Federal 
requirements. The act also provides that 
the agency may, by regulation, exempt 
State and local device requirements 
from preemption. Elsewhere in this issue 
of the Federal Register, FDA is 
announcing an opportunity for 
interested persons to request an oral 
hearing on the proposed regulation. 

dates: Comments by November 5,1985. 
FDA proposes that any final rule based 
on this proposal be effective 30 days 
after its date of publication in the 

Federal Register. 

address: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62. 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Tracy Summers. Center for Devices and 
Radiological Health (HFZ-84), Food and 
Drug Administration, 5600 Fishers Lane. 
Rockville, MD 20857, 301-443-4874. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of February 15.1977 (42 
FR 9286), FDA published final 
regulations establishing requirements 
for professional and patient labeling for 
hearing aid devices (21 CFR 801.420) and 
conditions for sale of hearing aids (21 
CFR 801.421). 
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Section 521(a) of the Federal Food. 
Drug, and Cosmetic Act (the act) (21 
U.S C. 360k(a)) contains special 
provisions governing the regulation of 
devices by States and localities. That 
section prescribes a general rule that, 
after May 28,1970. a State or political 
subdivision of a state may not establish 
or continue in effect any requirement 
with respect to a medical device 
intended for human use having the force 
and effect of law (whether established 
by statute, ordinance, regulation, or 
court decision), which is different from, 
or in addition to. any requirement 
applicable to such device under any 
provision of the act and which relates to 
the safety or effectiveness of the device 
oj to any other matter included in a 
requirement appiicable to the device 
under the act Thus, any State or local 
hearing aid requirement that is different 
from, or in addition to. the requirements 
with respect to professional and patient 
labeling and conditions for sale of 
hearing aids established by FDA 
regulations is preempted under section 
521(a) of the act 

Section 521(b) of the act provides that 
FDA may. upon application by a State 
or political subdivision, and by 
regulation issued after notice and an 
opportunity for an oral hearing, exempt 
a State or local medical device 
requirement from preemption under 
such conditions as FDA may prescribe if 
the requirement is: (1) More stringent 
than an FDA requirement applicable to 
the device or (2) required by compelling 
local conditions, and compliance with it 
would not cause the device to be in 
violation of any requirement applicable 
under the act 

In the Federal Register of May 2,1978 
(43 FR 16661). FDA published final 
regulations establishing procedures for 
considering applications for exemption 
from preemption (21 CFR Part 806). In 
$ 808.1(d) of the regulations. FDA 
provided examples of State or local 
requirements that are not regarded ns 
preempted by section 521 of the act. In 
accordance with the regulations, the 
following requirements relating 
specifically to hearing aids are not 
preempted: (1) Requirements with 
respect to the licensing of hearing aid 
dispensers, audiologists, and physicians; 
(2) requirements that are substantially 
identical to FDA’s requirements 
governing the labeling and conditions 
for sale of hearing aids; and (3) 
requirements established by Federal, 
Stole, or local agencies governing the 
expenditure of public funds for 
purchasing hearing aid9 and hearing 
health care services for the hearing 
impaired. 


On March 19,1985. the State of West 
Virginia applied for exemption from 
preemption for section 30-28-15, 
subsections (a) and (b) of article 26 of 
the West Virginia Code: 

Article 26. Section JO-26-15. Receipt required 
to be furnished to a person supplied with 
hearing aid: information required: right to 
rescind purchase agree went 

(a) Any person who practices the fitting 
and sale of hearing aids shall deliver to each 
person supplied with a hearing aid a receipt 
which shall contain hit signature, his 
business address and the number of hts 
license: the specifications as to the make and 
model of the hearing aid furnished: the full 
terms of the sale, including the date upon 
which the hearing aid was supplied to the 

C :\. the address of the West Virginia 
I of henrtng-aid dealers, and the 
following statement: “Any person supplied 
with a hearing aid by a hearing-aid dealer 
licensed in this State has the right to return 
the hearing aUl to the dealer within thirty 
days after receipt and rescind the purchase 
Agreement except for reasonable fitting and 
examination charges if the hearing aid does 
not function properly, the hearing aid cannot 
be adjusted to satisfactorily comet the? 
deficiency in the person's hearing or the 
person Is otherwise dissatisfied with the 
hearing aid.'* If a hearing aid which has berm 
previously sold at retail is sold. I be receipt 
shah be clearly marked as "used" or 
“reconditioned", whichever is applicable, 
w ith terms of guarantee, if any. 

Such receipt shall be in the manner and 
form as prescribed by the board in Its rules 
und regulations. Such rules and regulations 
shall prescribe the type and sire of print to he 
used in such receipt and the receipt shall set 
forth such additional information as the 
board may prescribe. A copy of such receipt 
shall be retained in the records of the 
licensee for a period of seven years following 
the issuance of such receipt. 

(b) Each person supplied with a hearing aid 
by a hearing-aid dealer licensed pursuant to 
the provisions of this article shall have the 
right to return the hearing aid to the dealer 
within thirty calendar days of receipt and 
resdnd the purchase agreement if the hearing 
aid does not function properly, cannot be 
adjusted to satisfactorily correct the 
deficiency in the person's hearing or the 
person ta otherwise dissatisfied with the 
hearing aid. If a hearing-aid dealer, pursuant 
to being notified by a person to whom he has 
supplied a hearing aid that the hearing aid 
does not function properly, does not 
satisfactorily correct the deficiency in the 
person's hearing or that the person Is 
otherwise dissatisfied with the hearing aid, 
makes an adjustment to the hearing aid or 
advises the person to continue use of the 
hearing aid for the purpose of becoming more 
accustomed thereto or any other reason, the 
right of the person \o whom the hearing aid 
was supplied shall be extended for thirty 
calendar days following the date upon which 
such adjustment was made or advisement 
was given. 

Section 30-28-15. subsection (a) of the 
West Virginia Code, requires the hearing 


aid dispenser to deliver to each person 
supplied with a hearing aid a receipt 
which shall state, among other things, 
whether the hearing aid is used or 
reconditioned. This requirement is more 
stringent than the Federal requirement 
(see § 801.420(c)(5)). FDA believes that 
West Virginia's more stringent 
requirement will not impose a 
significant burden on the hearing aid 
dispenser. In addition, although this 
information is also required to be 
included on the container In which the 
hearing aid is packaged and on a tag 
that is physically attached to the hearing 
aid. FDA believes that inclusion of the 
information in all three places will 
increase the likelihood that it is brought 
to the attention of the consumer. 
Therefore. FDA is proposing to exempt 
this portion of subsection (a) from 
preemption. As a condition to 
exemption, the agency is requiring that 
West Virginia apply the FDA definition 
of "used hearing aid" (21 CFR 
801.420(a)(8)) to ensure uniformify. 

Section 30-28-15. section (b) of West 
Virginia's Coda, gives each person 
supplied with a hearing aid the right to 
return the hearing aid to the dealer 
within 30 calendar days of receipt or. if 
applicable, within 30 days after the date 
the hearing aid has been adjusted FDA 
has determined that the provisions of 
subsection (b) are not provisions that 
relate to the safety or effectiveness of 
hearing aids and. therefore, are not 
preempted by section 521 of the act 
Consequently, a request for exemption 
from preemption is not applicable. FDA 
notes that it grunted the State of New 
York on exemption from Federal 
preemption for a provision of its Genera! 
Business law for a 30-day return 
privilege. This exemption was granted, 
however, only because a New York 
court had declared the section to be 
preempted by FDA regulations. 

Section 808.25(c) of FDA’s regulations 
provides that, when the agency issues in 
the Federal Register a proposed 
regulation either to grant or to deny an 
exemption from preemption, the agency 
also will issue in the Federal Register a 
notice of opportunity for interested 
persons to request an oral hearing 
before FDA to present views on the 
application and the proposed regulation. 
Elsewhere in this issue of the Federal 
Register, FDA is issuing such a notice. 

Environmental Impact 

The agency has determined under 21 
CFR 25.24(e)(8) (April 26.19B5; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 







Federal Register / Vol, 50. No. 173 / Friday, September 6. 1985 / Proposed Rules 


3C443 


environmental assessment nor an 
environmental impact statement is 
required. 

Executive Order 12291 

IDA has carefully reviewed the 
proposed rule under Executive Order 
12291 and concludes that it does not 
meet any of the criteria of a major rule. 
Therefore, a regulatory impact analysis 
is not required. The proposal merely 
applies Part 808 of the regulations to an 
application from the Government of 
YVest Virginia. The proposal does not 
impose any new Federal requirements 
on any person. Similarly, no new 
requirements are established at the 
State level because the proposal allows 
an existing regulation to remain in 
effect. 

Regulatory Flexibility Act 

EDA certifies that the regulation, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities because it does 
not Impose any new requirements on 
any person. Therefore, a regulatory 
flexibility analysis, as provided in the 
Regulatory Flexibility Act, is not 
required. 

Interested persons may. on or before 
November 5.1985. submit to the Docket 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p m., 
Monday through Friday. 

List of Subjects in 21 CFR Part 808 

Exemption of specific State 
requirements, Medical devices. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
Part 808 be amended as follows: 

PART 808— EXEMPTIONS FROM 
FEOERAL PREEMPTION OF STATE 
AND LOCAL MEDICAL DEVICE 
REQUIREMENTS 

1, The authority citation for 21 CFR 
808 is revised to read as follows: 

Authority: Secs. 521, 701, 52 Stat. 1055-1056 
as amended, 90 Stat. 574 (21 U.S.C 360k, 371J: 
21 CFR 5.10. 

2. In 5 808.98 by revising paragraph 
(a), to read as follows: 


§803.98 West Virginia 

(a) The following West Virginia 
medical device requirements are 
enforceable notwithstanding section 
521(a) of the act because the Food and 
Drug Administration has exempted them 
from preemption: West Virginia Code, 
section 30-26-14 (b) and (c) and section 
30-26-15(a). 

• • • • • 

Dated: August 15,1985. 

Marvin H. Shumate, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 85-21250 Filed 8-5-85; 8:45 am) 

BtUJNQ COOC 4IW-01-M 


21 CFR Part 808 
(Docket No. 77P-0272] 

Medical Devices; Opportunity for Oral 
Hearing on Proposed Action on West 
Virginia's Application for Exemption 
From Preemption for Hearing Aid 
Requirements 

agency: Food and Drug Administration. 
action: Notice of opportunity for oral 
hearing. 

summary: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for interested persons to 
request an oral hearing on a proposed 4 
rule that would grant exemption from 
Federal preemption for certain of West 
Virginia’s hearing aid device 
requirements. The proposed rule is 
published elsewhere in this issue of the 
Federal Register. 

date: Requests for an oral hearing by 
October 7.1985. 

address: Written requests to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62, 5600 Fishers Line, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Tracy Summers. Center for Devices and 
Radiological Health (HFZ-64), Food and 
Drug Administration. 5600 Fishers Lane, 
Rockville. MD 20857. 301-443-4874. 
supplementary information: Section 
808.25 (21 CFR 808.25) of FDA’s 
regulations provides procedures for 
processing applications for exemption 
from Federal preemption of State and 
local requirements applicable to medical 
devices under section 521 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
360(k). Section 808.25(c) provides that, 
when the agency issues in the Federal 
Register a proposed regulation either to 
grant or to deny an exemption from 
preemption, the agency also will issue in 
the Federal Register a notice of 
opportunity for interested persons to 


request an oral hearing before FDA to 
present views on the application and the 
proposed regulation. 

Elsewhere in this issue of the Federal 
Register, FDA is issuing a proposed 
regulation responding to an application 
from the State of West Virginia for 
exemption from preemption for section 
30-28-15, subsections (a) and (b) of 
article 26 of the West Virginia Code. 
Therefore, in accordance with 
8 808.25(c), FDA is announcing an 
opportunity for interested persons to 
request an oral hearing on its proposal 
to grant exemption from Federal 
preemption for certain of West 
Virginia's hearing aid device 
requirements. 

FDA advises that, under S 808.25(d), 
any request for a hearing is required to 
be submitted to the Dockets 
Management Branch (address above) 
and to include an explanation of why an 
oral hearing, rather than submission of 
written comments only, is essential to 
the presentation of views on the 
application for exemption from 
preemption and on the proposed 
regulation. Further, to ensure 
expeditious review of requests for an 
oral hearing and final action on the 
application for exemption and on the 
proposed rule, FDA has limited the 
period for requesting an oral hearing to 
the first 30 days of the comment period 
on the proposed regulation. 

Under 8 808.25(e). if a timely request 
for a hearing is made. FDA will review 
the request and will determine whether 
a hearing should be granted. If FDA 
determines that an oral hearing should 
be held, it w ill announce the time, date, 
and place of the hearing in a future issue 
of the Federal Register. The procedures 
that will govern any such oral hearing 
are those applicable to a public hearing 
before the Commissioner of Food and 
Drugs under Part 15 of FDA’s 
administrative practices and procedures 
regulations (21 CFR Part 15). 

Interested persons may. on or before 
October 7,1985, submit to the Dockets 
Management Branch (address above) 
written requests for an oral hearing on 
this matter. Two copies of any requests 
are to be submitted, except that 
individuals may submit one copy. 
Reqeusts are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
requests may be seen in the office above 
between 9 a.m. and 4 p.m., Monday 
through Friday, 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 521, 
90 Stat. 574 (21 U.S.C 360 (k)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10). 
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Dated: August 15.1985. 

Men in II. Shumate, 

Acting Associate Commissioner for 
Regulatory Affair *. 

IFR Doc. 85-21251 Filed 9-5-85; 845 urn) 

BJLLfMQ COO£ 4 160-0 l U 


PANAMA CANAL COMMISSION 
35 CFR Part 133 

Tolls for Vessels in Ballast 

agency: Panama Canal Commission. 
action: Notice of proposed rulemaking. 

summary: The Panama Canal 
Commission is proposing to revise its 
regulation in Title 35. Code of Federal 
Regulations, { 133.34 which pertains to 
tolls for vessels in ballast. This 
amendment will conform the present 
regulations to the rules for measurement 
of vessels for the Panama Canal 
pursuant to § 135.390 of 35 Code of 
Federal Regulations. 
date: Written comments should be 
submitted on or before October 7,1985. 
addresses: Send comments to: 
Secretary. Panama Canal Commission, 
2000 V Street. N.W„ Suite 550. 
Washington D.C. 20036 or Panama 
Canal Commission, Office of General 
Counsel. APO Miami. FL 34011. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Michael Rhode. Jr, Secretary, 
Panama Canal Commission, telephone 
(202) 634-6441 or Mr. John L Haines, Jr.. 
General Counsel, telephone in Balboa 
Heights. Republic of Panama. 011-507- 
52-7511. 

SUPPLEMENTARY INFORMATION: The 

amendment of $ 133.34 is necessary to 
conform to the ‘ Rules of Measurement 
of Vessels'* for the Panama Canal. 35 
CFR Part 135. 41 FR 13583 of Murch 31. 
1976, Prior to 1976, in order for a vessel 
to secure the reduced rate of toll for 
vessels in ballast without passengers or 
cargo, the amount of fuel a vessel could 
carry for its own consumption was 125 
percent of the volume of its engine room 
as measured. 

The 1976 amendments to Rules for 
Measurement of Vessels made it 
necessary to determine the actual 
volume of tanks or fixed compartments 
for the carriage of fuel which have been 
certified for the vessel’s own use. as 
provided in § 135.390. “Spaces available 
for the carriage of fuel". 

Th* Commission has determined that 
this rule does not constitute a major rule 
within the meaning of Executive Order 
12291 dated February 17.1981 (47 FR 
13193). The bases for that determination 
are. first, that the rule, when 


implemented, would not have an annual 
effect on the economy of $100 million or 
more per year. Secondly, the rule would 
not result in a major increase in costs or 
prices for consumers, individual 
industries or local governmental 
agencies or geographic regions. Finally, 
the agency has determined that 
implementation of the rule would not 
have a significant adverse effect on 
competition, employment investment, 
productivity, innovation or the ability of 
United Siates-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Further, the Commission has 
determined that this rule is not subject 
to the requirements of Sections 603 and 
604 of Title 5. United States Code, in 
that its promulgation will not have a 
significant impact on a substantial 
number of small entities, and the 
Administrator of the Commission so 
certifies pursuant to 5 U.S.C 605(b). 

list of Subjects in 35 CFR Part 133 

Tolls, Vessels. 

Accordingly, it is proposed to amend 
35 CFR Port 133 as follows: 

PART 133—(AMENDED) 

1. The authority citation for Part 133 is 
revised to read as follows: 

Authority: Issued under authority of the 
President by 22 U.S.C 3791; E.0.12215. 45 FK 
36043. 

Z. Section 133.34 is revised to read as 
follows: 

§ 133.34 Tolls for vessels In ballast 

In order for a vessel to secure the 
reduced rate of toll for vessels in ballast, 
it may not be carrying any passengers or 
cargo nor any fuel for its own 
consumption in a quantity which 
exceeds either— 

(a) 125 percent of the volume of its 
engine room as measured and as shown 
on its Panama Canal tonnage certificate; 
or 

(b) the spaces on the vessel which are 
available for the carriage of fuel (i.e.. the 
actual volume of tanks of fixed 
compartments, including settling tanks, 
used for the storage or lubricating oil or 
fuel, which spaced cannot be used to 
stow cargo or stores and which have 
been certified by official marking to be 
spaces for the vessel's own fuel). 

Dated: August 8.1985. 

D.P. McAuliffc, 

Administrator. Panama Canal Commission. 
|FR Doc. 85-21153 Filed 9-5-85; 8:45 am] 

BILLING coot 3640 - 04 -M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 430 

( O W-FRL-2892-51 

Pulp. Paper, and Paperboard Point 
Source Category; Effluent Limitations 
Guidelines 

agency: Environmental Protection 
Agency (EPAJ. 

action: Notice of Availability and 
Request for Comments. 

summary: The EPA proposed effluent 
limitations guidelines on March 12,19BQ, 
to limit the discharge of BOD5 from 
acetate grade dissolving sulfite pulp 
mills in the pulp, paper, and paperboard 
industry (45 FR 15952). W’hen final, these 
limitations will replace those portions of 
the effluent limitations guidelines 
promulgated In January 1977 which were 
remanded to the Agency by court order. 
EPA is today requesting comments on 
additional data and analyses that may 
be used in the final regulation for 
acetate grade pulp production in the 
dissolving sulfite pulp subcategory of 
the pulp, paper, and paperboard 
industry. 

date: Comments must be submitted on 
or before October 7,1985. 
addresses: Comments should be 
submitted in triplicate to Wendy D. 
Smith. Industrial Technology Division 
(WH-552). U.S. Environmental 
Protection Agency, 401 M Street, SW.. 
Washington. D.C. 20460. 

The supplementary information apd 
analyses will be available for inspection 
and copying at the EPA Public 
Information Reference Unit. Room 2402 
(Rear). Waterside Mall. 401 M Street. 
SW., Washington, D.C 20400. The EPA 
information regulation (40 CFR Part 2) 
provides that a reasonable fee may be 
charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Wendy D. Smith at 202-382-7184 for 
information regarding the technical 
data. 

SUPPLEMENTARY INFORMATION: 

I. Summary of Prior Rulemaking. 

II. Major Issues Raised In Comments cm 
March 12. I960 Proposal 

III Preliminary Data Analysis 
IV. Solicitation of Comments. 

I. Summary of Prior Rulemaking 

On March 12,1980, EPA proposed 
regulations to control the discharge of 
BOD5 from acetate grade dissolving 
sulfite pulp mills In the pulp, paper, and 
paperboard industry (45 FR 15952). The 
comment period for the proposed 
regulation closed on May 12.1980. 
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Comments were submitted by one 
company which had three facilities 
producing dissolving sulfite acetate 
grade pulp. 

In assessing these comments, the 
Agency determined that new issues 
were raised that needed to be 
addressed Because insufficient 
information was submitted with the 
comments to evaluate these issues. EPA 
requested additional information from 
two manufacturers of dissolving sulfite 
pulp on January 27,1981. EPA received 
complete responses in April 1981. 

The purpose of this notice is to make 
available for comment these additional 
data and the Agency’s further analyses 
as they relate to major issues in the 
rulemaking. The Agency will consider 
comments submitted on this notice in 
promulgating the BODJ effluent 
limitations for acetate grade production 
in the dissolving sulfite pulp 
subcategory. 

II. Major Issues Raised in Comments on 
March 12.1900, Proposal 

The Agency has assessed the 
comments received before and after the 
regulations were proposed on March 12. 
1980 and has analyzed all additional 
data received. Listed below are those 
issues which are of greatest concern to 
the Gommcmtur. 

.1. Incorrect Data (Jsetl 

Thu commenter stated that EPA 
determined the BODJ secondary waste 
toad (SYVL) for acetate grade pulp 
production in the dissolving sulfite pulp 
subcategory using data from a mill that 
does not produce acetate grade pulp. 

The commenter presented information 
supporting this claim. 

B Degree of Spent Sulfite Liquor 
Recovery 

The commenter claimed that, in 
determining the proposed BODJ effluent 
limitations. EPA erroneously used BOD.? 
secondary waste loads corresponding to 
a 95 percent spent sulfite liquor (SSL) 
recovery. The commenter claimed that 
this degree ofSSL recovery is not 
possible and that mills producing 
acetate grade pulp generally achieve 
SSL recovery of approximately 90 
percent. 

C. Flow 

One commenter claimed that the BPT 
flow basis of 66 kgal/ton is too low for 
acetate grade pulp production. The 
commenter stated that flows are greater 
for acetate grade pulp production than 
for production of other pulp grades 
because the ratio of the quantity of 
product produced compared to the 
amount of raw material processed (Le^ 


yield) is lower for acetate grade pulp 
production than for other grades of 
dissolving sulfite pulp production. The 
commenter stated that a more 
appropriate flow would be 64,5 kgal/ton. 
based on the flow rate of one producer 
of acetate grade dissolving sulfite pulp. 

D. Proposed Limitations Are Too 
Stringent 

One commenter stated that any 
additional cost of wastewater treatment 
cannot be borne by already marginal 
operations and proposed that effluent 
limitations be established at one of two 
levels: (1) At a long-term average level 
of 39.3 Ib/ton based on the flow from a 
representative mill and a BODJ 
secondary waste load corresponding to 
90 percent SSL recovery or (2) at the 
current long-term average discharge of 
70 Ib/ton from one representative mill. 

III. Preliminary Data Analysis 

A. Incorrect Data used 

EPA has determined that the pulp 
produced at one mill does not meet the 
difinitiun of acetate grade pulp 
contained in the Development Document 
for Effluent Limitations Guidelines for 
the Bleached Kraft , Ground wood. 

Sulfite . Soda. Dcink and Non integrated 
Pqper Mills Segment of the Pulp. Paper, 
and Paperboard Point Source Category 
(U.S. EPA. December. 1976), the "Final 
BPT Development Document'* 

Therefore. EPA agrees that it is not 
appropriate to use data from this mill in 
the development of BPT BODJ effluent 
limitations for acetate grade pulp 
production in the dissolving sulfite pulp 
subcategory. 

B. Dt>gree of Spent Sulfite Liquor 

Recovery * 

EPA found that, at present 95 percent 
recovery of SSL has not been attained at 
mills where acetate grade pulps are 
produced. Secondary waste laod BODJ 
can be determined for three mills where 
acetate grades have been produced. 
However, it is inappropriate to base the 
acetate grade BODJ SWL on data from 
two of the mills. At one mill, both 
papergrade and dissolving grade sulfite 
pulps were produced simultaneously 
with certain process streams being 
common to faith operations. Without 
extensive sampling, it would not be 
possible to allocate that portion of the 
overall BOD5 loading that is attributable 
to dissolving sulfite pulp production. 

This mill does not currently produce 
acetate grade dissolving sulfite pulp; 
therefore, determination of its acetate 
grade BODJ RWL is impossible. 

At the second mill, extensive 
recycling and other internal controls are 


employed that arc more extensive than 
contemplated by EPA when BPT effluent 
limitations were first issued in 1977. 

EPA believes that reliance on SWL 
BODJ data from this mill is. therefore, 
inappropriate. 

Available data indicate that the 
average recovery of SSL at the third mill 
is 9Z1 percent. EPA has recalculated the 
effluent limitations based on the SWL 
BODJ corresponding to this third milL 
EPA has also adjusted the SWL data for 
this mill to correspond to a SSL recovery 
of 95 percent. EPA has assessed the 
impact of basing BPT BODJ effluent 
limitations on BOD5 secondary waste 
loads corresponding to tw f o SSL 
recovery levels as discussed later in this 
notice. 

C Flaxy 

Limited flow data for dissolving sulfite 
pulp production w f ere available by grade 
at the time of development of BPT 
effluent limitations in 1976. Available 
data indicated that flows ranged from 
about 59 to 66 kgal/ton for the various 
grades of dissolving sulfite pulp 
produced. BPT effluent limitations for all 
grades were based on the highest 
average flow reported in the dissolving 
sulfite pulp subcategory. This flow was 
reported for a mill where cellophane 
grade pulp was produced. EPA agrees 
with the commenter that in theory, unit 
flow (kgal/ton) at mills where acetate 
grade pulps are produced would 
increase as pulp yield decreases. The 
expected order from lowest to highest 
flow would be (1) papergrade. (2) 
nitration. (3) viscose. (4) cellophane, and 
(5) acetate. 

EPA has assessed the impact of 
basing BPT BODJ effluent limitations on 
three unit flows: (1) the original BPT 
flow basis of 66 kgal/ton. (2) the original 
BIO* flow basis adjusted upward as the 
ratio of acetate yield to cellophane 
yield, or 72.4 kgal/ton. and (3) the flow 
recommended by the commenter. 64.5 
kgal/ton. 

D. Proposed Limitations Are Too 
Stringent 

EPA has identified three possible flow 
bases for BPT and three possible BODJ 
seconder)’ waste load scenarios for the 
calculation of the BODJ limitations for 
acetate grade dissolving sulfite pulp 
production. From the matrix of nine 
possible options. EPA chose three 
options for which final effluent 
limitations and costs would be 
developed. The Agency developed long¬ 
term average BODJ final effluent 
concentrations for the three options by 
using the original BODJ reduction 
equation presented on page 561 of the 
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Final BPT Development Document. 
Long-term average BOD5 final effluent 
mass loading were calculated by 
multiplying the final effluent BOD5 
concentrations by the flows. 

The resulting BOD5 limitations for the 
three options are presented below: 


Final Effluent BOD5 Levels 


BPT 

op&on 

F»ow (1,000 
gallon p*r 
ton) 

SSL '<xcv®ry 
(percunQ 

long*”* 
•vorngc BOOS 
*« 11 c*h* i ovm 
(pound! p m ion) 

1_ 

660 

65 

3)1 

2 _ 

724 

92 1 

366 

s_ 

645 

62.1 

MS 


Option 1 represents the methodology 
used in the March 12.1980 proposal: 
however, data for the mill which was 
not producing acetate grade pulp have 
been excluded. Effluent limitations for 
Option 2 are based on BOD5 secondary 
waste load data corresponding the 92.1 
percent SSL recovery rate from a 
representative mill producing acetate 
grade dissolving sulfite pulp. The flow 
for this option. 72.4 kgal/ton. is based on 
the 66 kgal/ton flow used in 
promulgating BPT for cellophane grade 
production but adjusted for yield 
differences between cellophane and 
acetate grade pulp production. Option 3 
represents the actual flow and SSL 
recovery conditions at a representative 
mill. 

EPA’s preferred option is Option 2. 
Because this option is based on an 
actual SSL recovery rate for a 
representative mill and a flow rate 
adjusted for the difference in acetate 
and cellophane yields, the Agency 
believes that this option is most 
consistent with the BPT effluent 
limitations already in effect for the other 
segments of the dissolving sulfite pulp 
subcategory and for the entire industry. 

After application of variability 
factors, the resulting maximum 30-day 
and maximum day effluent limitations 
corresponding to Option 2 are 63.4 and 
121.8 lb/ton. respectively. 

Upon compliance w ith Option 2 
effluent limitations, the Agency 
estimates that total conventional 
pollutant removals will be 73.0 million 
kg/yr (160.8 million Ibs/yrJ of BODS. 
These represent removals of 93 percent 
BODS from the raw waste levels of 
these pollutants. 

EPA anticipates that the two 
dissolving sulfite pulp mills currently 
manufacturing acetate grade pulp will 
incure compliance costs. EPA expects 
that both mill would spend a total of 
approximately $13.5 million (capital 
cost) and $6.6 million (total annual cost) 
in upgrading their existing treatment 


systems to attain the option 2 BOD5 
effluent levels (1978 dollars). 

IV. Solicitation of Comments 

The Agency is making available all 
information and comments received 
after the March I960 proposal and has 
also placed in the record all analyses 
related to the three regulatory options 
now being considered as the basis for 
BPT effluent limitations, including model 
mill cost estimates corresponding to 
each regulatory option and mill-specific 
compliance cost estimates. After 
evaluating comments received on this 
notice, the Agency will finalize the 
economic impact analysis done 
previously, taking into account the 
revised costs and using the same 
methodology. 

EPA invites and encourages public 
participation in response to this notice 
of availability. Of particular interest to 
EPA are information and data relating to 
the following: 

1. The appropriateness of the BPT TSS 
effluent limitations for acetate grade 
production in the dissolving sulfite pulp 
subcategory in light of the potential 
revision in the flow basis of the BPT 
BOD5 effluent limitations. 

2. The reasonableness of EPA’s mill- 
specific compliance cost estimates. EPA. 
is interested in receiving information on 
the anticipated cost of compliance with 
the BPT BOD5 effluent limitations taking 
into account current BOD5 discharge 
levels at the two affected mills. 

Dated: August 28.1985. 

Henry L. Longest II, 

Acting Assistant Administrator for Water. 

|FR Doc. 85-21294 Filed 9-5-85; 8:45 ami 

Bttu*a CODE 6S60-50-M 


40 CFR Part 799 

I OPT 3-42070; T5H-FRL 2SS1-5J 

Benzyl Butyl Phthalate; Proposed Test 
Rule 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: EPA is proposing to require 
certain environmental fate and effects 
tests for benzyl butyl phthalate (CAS 
No. 65-68-7). These are acute and 
chronic toxicity tests in freshwater and 
saltwater organisms, bioconcentration 
testing in the Eastern oyster, and testing 
for the fate of benzyl butyl phthalate in 
undisturbed sediments. Interested 
persons are invited to comment. 
date: Comments must be submitted by 
November 5, 1985. 


address: Submit written comments, 
identified by the document control 
number OPTS-42070, in triplicate to: 
TSCA Public Information Office (TS- 
783), Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Room E-108, 401 M Street SW.. 
Washington, D.C. 20460 

Include the document control number 
(OPTS-42070) on all submissions. 

FOR FURTHER INFORMATION CONTACT: 

Edward A. Klein. Director, TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Room Er-543, 401 M 
Street SW., Washington. D.C. 20400. Toll 
Free: (000-424-9065). In Washington. 
D.C: (554-1404). Outside the USA: 
(Operator-202-554-1404). 

SUPPLEMENTARY INFORMATION: The 

Interagency Testing Committee (ITC), in 
its Seventh Report, designated benzyl 
butyl phthalate (BBP) for priority 
consideration of environmental and 
health effects testing. In the Federal 
Register of October 30,1901 (46 FR 
53775). EPA published a preliminary 
decision not to propose a section 4(a) 
rule under the Toxic Substances Control 
Act (TSCA) to require environmental or 
health effects testing of BBP. This 
decision was based on the Agency’s 
acceptance of a comprehensive testing 
proposal for phthalate esters and BBP 
from the Chemical Manufacturers 
Association (CMA) on behalf of Ihe 
Phthalate Esters Program Panel (PEPP), 
and upon the actions of the National 
Toxicology Program (NTP) to perform 
additional studies in oncogenicity and 
reproductive effects of BBP. In a follow¬ 
up notice, published in the Federal 
Register of January 5.1982 (47 FR 335). 
in response to public comment, FPA 
confirmed its decision not to propose 
rulemaking for BBP. In August 1984 a 
suit brought against EPA resulted in the 
ruling that negotiated testing agreements 
are not a legally adequate substitute for 
test rules in response to the designation 
of chemicals bv the ITC (NRDC v. EPA . 
595 F. Supp. 1255 (S.D.N.Y. 1984)). Thus, 
EPA must now either initiate rulemaking 
or publish a decision not to do so. EPA 
is therefore issuing a proposed rule to 
obtain additional environmental fate 
and effects testing of benzyl butyl 
phthalate. 

I. Introduction 

A. ITC Recommendation 

Section 4(e) of TSCA (Pub. L. 94-469, 
90 Stat. 2003 et seq. 15 U.S.C. 2601 et 
seq.) established an Interagency Testing 
Committee (ITC) to recommend to EPA 
a list of chemicals to be considered for 
the promulgation of test ruleB under 
section 4(a) of Ihe Act. 
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The ITC designated BBP for priority 
testing consideration in its Seventh 
Report, as published in the Federal 
Register of November 25.1980 (45 FR 
78432). The Agency responded to the 
ITC’s designation, as required by section 
4(e) of TSCA. by issuing a notice 
announcing its decision not to require 
testing of BOP In the Federal Register of 
October 30.1981 (46 FR 53775). Part of 
the basis for this decision was a 
proposal by industry for. and the 
Agency's acceptance of. a negotiated 
testing agreement sponsored by the 
CMA/PEPP. The commitment by NTP to 
pursue health effects (oncogenicity and 
reproductive effects) testing of BBP was 
also a consideration In the decision to 
not require testing of this substance. 

In response to late public comment, 
the Agency reexamined the legal and 
scientific concerns raised by its decision 
and responded to these comments in # a 
subsequent notice, published in the * 
Federal Register of January 5,1982. the 
Agency ’s response was to reaffirm its 
decision not to test and to continue with 
the negotiated testing agreement 
However, subsequent legal action now 
requires the Agency to either initiate 
rulemaking or publish a decision not to 
do so. Therefore, the Agency is now 
proposing a test rule for BBP. 

H Test Rule Development Under TSCA 

Under section 4(a)(1) of TSCA, EPA 
must require testing of a chemical 
substance to develop appropriate test 
data if the Administrator finds that: 

(A) (i) the manufacture, distribution in 
< timmerce. processing, use. or disposal of a 
chemical substance or mixture, or that any 
combination of such activities, may present 
an unreasonable risk of injury to Healih or the 
environment. 

(H) there are insufficient data and 
experience upon which the effects of such 
manufacture, distribution in commerce, 
processing, use. or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data; or 

|B| (i) a chemical substance or mixture U or 
will he produced in substantial quantities, 
and (I) It enters or may reasonably be 
anticipated to enter the environment in 
substantial quantities or (II) there Is or may 
la; significant or substantial human exposure 
to such substance or mixture. 

(ti) there are insufficient data and 
experience upon which the effects of the 
manufacture, distribution in commerce, 
processing, use. or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(in) testing of such substance or mixture 
with respect to such effects Is accessary to 
develop such data. 


F.PA uses a weight-of-e videncc 
approach in making section 4(a)(l)(A)(i) 
findings; both exposure and toxicity 
information are considered in 
determining whether available data 
support a finding that the chemical may 
present an unreasonable risk. For the 
finding under section 4(a)(l)(B)(i). EPA 
considers only production, exposure, 
end release. For the findings under 
sections 4(a)(1) (A)(ii) and (B)(ii). EPA 
examines toxicity and fate studies to 
determine whether existing information 
is adequate to reasonably determine or 
predict the effects of human exposure to 
or environmental release of the 
chemical. In making the finding under 
section 4(a)(1) |Aj(iii) or (B)(iii) that 
testing Is necessary. EPA considers 
whether ongoing testing will satisfy the 
information needs for the chemical and 
whether testing which the Agency' might 
require would be capable of developing 
the necessary information. 

EPA’s process for determining when 
these findings apply is described in 
detai! in EPA’s first and second 
proposed test rules. The section 
4(a)(1)(A) findings are discussed in the 
Federal Register of July 18,1980 (45 FR 
48528) and June 5.1981 (46 FR 30300). 
and the section 4(a)(1)(B) findings are 
discussed in the Federal Register of June 
5.1981 (46 FR 30302). 

In evaluating the testing believed by 
EPA to be needed for BBP, EPA 
considered all available relevant 
information including the following: 
information presented in the ITCs 
report recommending testing 
consideration; production volume, use, 
exposure, and release information 
reported by manufacturers of BBP under 
the TSCA section 8(a) Preliminary' 
Assessment Information Rule (40 CFR 
Part 712); health and safety studies 
submitted under the TSCA section 8(d) 
Health and Safety Data Reporting Rule 
(40 CFR Part 716) concerning BBP; and 
published and unpublished data 
available to the Agency, including data 
submitted by CMA obtained as a result 
of the negotaiated testing agreement. . 
Based on its evaluation, as described in 
this proposed rule, EPA is proposing 
environmental effects testing 
requirements for BBP under section 
4(a)(1)(A). 

II. Review of Available Data 

A. Profile 

As designated by the ITC benzyl 
butyl phthalate is the n-butyl benzyl 
ester of 1,2*benzcnedicarboxylic acid 
(CAS No. 85-88-7). It is a relataively 
water-insoluble liquid at room 
temperature. 


B. Production And Use 

Benzyl butyl phthalate is 
manufactured by Monsanto Polymer 
Products Co. under the trade name 
Santicizer 16CP (Refs. 1 and 2). BBP is 
produced in excess of 100 million 
pounds per year (Ref. 1). 

IU3P is used as a plasticizer of 
synthetic resins, especially polyvinyl 
chloride, where its function is to make 
the plastic product flexible. BBP’s main 
use is in floor coverings (Refs 1 and 2). 

C. Exposure And Release 

BBP enters the environment primarily 
as a result of its manufacture or 
distribution and through processing 
during PVC blending operations (Ref. 1J. 
Total losses of phthalate esters from 
these operations are estimated to be 2 to 
4 percent; applying this factor to BBP’s 
production leads to an estimate of 2 to 4 
million pounds of BBP released per year 
(Ref. 3). Some leaching from finished 
plastic products may also occur, but at 
an expected low rate of release. A.D. 
little (Ref. 4) estimated plastic product 
emissions of DEHP. another phthalate 
ester, to be about 1.000 to 3,000 pounds 
annually in the first year of product life; 
DEI IPs production volume is about 3 
times that of BBP. BBP is similar to 
DEI IP but has a lower molecular weight, 
higher vapor pressure, and lower log P 
value which may slightly increase its 
rate of teachability relative to DFJiP. 
However, PVC-plasticizer compatibility 
may mitigate migration of the-BBP 
plasticizer from the plastic product, 
which nonetheless is still expected to bo 
slow based on BBP’s chemical/physlcitl 
properties. 

BBPs distribution in the environment 
is widespread, being found in many 
locations throughout the United States 
(Refs. 5 through 11). In ureas where BBP 
is detected, ambient surface water 
concentrations reportedly average less 
than 1 to 10 ppb; concentrations in 
sediments are higher by a factor of 50- 
fold, and levels in biota average alxmt 
2.5 ppm (Refs. 6. 7. and it). 

D. Health Effects 

The ITC recommended that BBP be 
tested for potential reproductive effects 
bused on reported testicular effects of 
other phthalate esters. The ITC also 
recommended a more thorough 
evaluation of potential oncogenic effects 
based on results of a bioassuy by the 
National Toxicology’ Program (NTP). 
which gave suggestive evidence of 
increased leukemia incidence among 
test animals (female rats). However, this 
study was considered inadequate by the 
ITC because of excessive mortality 
among the male rats exposed to the 
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compound. As noted in EPA’s earlier 
response to this ITC recommendation. 
NTP has committed to performing 
reproductive effects tests. NTP will also 
be repeating the long-term cancer study 
for the male rats. The Agency believes 
that this testing will be sufficient to 
reasonably predict these effects and is 
not at this time proposing health effects 
testing for BBP. 

£L Environmental Effects 

As shown in Table 1 below, acute 
toxicity of BBP has been tested in three 
species each of freshwater and 
saltwater fish, in one species of 
saltwater and four species of freshwater 
invertebrates, and in five species of 
algae, three freshwater and two 
saltwater (Refs. 1.12 through 23 and 38 
through 40). Freshwater acute toxicity 


values ranged from 100 ppb to 13.4 ppm. 
with the alga Selenastrum 
capricomutum being the most sensitive 
species tested. The no-observed-cfTect 
concentration for 5. capricomutum was 
determined to be 100 ppb by one 
investigator and less than 70 ppb by 
another (Refs. 1 and 22). In saltwater 
testing, acute toxcity values ranged from 
less than 80 ppb to 3,000 ppb. The shiner 
perch and the English sole were the 
most sensitive species tested. For these 
species the 98-hour LGo's were about 
500 ppb. with behavioral effects 
observed as low as 80 ppb; a no effect 
level was not determined (Refs. 18 and 
19). 

Chronic toxicity testing has been 
performed for the fathead minnow: an 
early-life stage test with a maximum 
acceptable toxicant concentration 


(MATC) determined to be 140 to 360 ppb 
(Ref. 22). Two chronic studies on 
Daphnia nwgna yielded an MATC of 260 
to 760 ppb in one study and a geometric 
mean MATC of 630 ppb in the other 
(Refs. 1 and 23). A long-term (6-day) 
algal test on Selonastrum capricomutum 
gave a 6-day ECw of 200 ppb (Ref. 12). 

No chronic studies on saltwater 
organisms have been performed. 

A bioconcentration study for BBP in 
the bluegill yielded a bioconcentration 
factor of 633 in that fish species, with a 
half life for depuration (elimination of 
the compound by the fish after transfer 
to clean water) of between 1 and 2 days 
(Ref. 22). Based on results on another 
phthalate ester, DEHP. bioconcentration 
factors in molluscs are expected to be 
much higher than those seen in fish (Ref. 
24). 


Table v— Summary of Environmental Toxicity Data for BBP 
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F. Chemical Fate 

Because of its chemical/physical 
properties of moderately low water 
solubility, very low vapor pressure, and 
high log P. BBP is expected to partition 
into the aquatic environment, especially 
into sediments and also to accumulate 
in biota (Refs. 1 and 25 through 27). 
However, metabolism, which occurs 
with other phthalate esters, and 
biodegradation are expected to 
moderate the amount of BBP found in 
organisms and in the environment (Refs, 
1 and 28 through 37). Under favorable 
aerobic conditions. BBP is 
biodegradable with a half-life of 2 to 4 
days for primary degradation and 2 to 4 
weeks for ultimate degradation (Refs. 1. 
28 and 29). BBP is expected to degrade 
anaerobically in sediments; however, 
like the other phthalate esters, this 


process is expected to be fairly slow. 
Half-lives for anaerobic degradation of 
selected phthalate estrs are on the order 
or months and BBP is expected to be 
similarly persistent in sediments (Refs. 
30 and 31). The specific degree of BBP’s 
persistence in sediments is, however, 
unknown. 

III. Findings 

EPA is basing its proposed 
environmental effects testing of BBP on 
the authority of section 4(a)(1)(A) of 
TSCA. 

EPA finds that the manufacturing and 
processing of BBP may present an 
unreasonable risk of acute or chronic 
toxicity to environmental species, based 
on data presented in Unit Il.E. above 
showing that BBP is highly acutely toxic 
(less than 1 ppm acute toxicity) to 
aquatic organisms and that it 


bioconcentrates in fish and has a high 
bioconcentration potential in molluscs. 
BDP is produced in large quantities and 
enters the environment and has been 
detected in many locations throughout 
the United States as discussed in Units 
II.B. and C. above. The concentrations of 
BBP detected in the environment are low 
(less than 1 to 10 ppb). However, in the 
toxicity testing which has been 
performed, BBP is highly acutely toxic 
(500 ppb in certain sensitive fish species. 
900 ppb in the my9id shrimp, and 70 to 
100 ppb for a freshwater alga), and BBP 
also has a high potential to 
bioconcentrate, especially in shellfish. 
The Agency believes that these results 
are serious enough to make even the 
reported low levels of BBP in tne 
environment of potential concern. BBP 
also appears to accumulate in sediment 
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and may be persistent in that 
environmental medium. The Agency has 
further determined that data are 
inadequate to fully characterize the 
acute and chronic effects to freshwater 
and saltwater species of fish and 
invertebrates or to characterize the 
bioconccntration potential of BBP in 
molluscs as discussed in Unit II.E. above 
and that testing is necessary' to develop 
these data. The Agency has also 
determined that data are inadequate to 
characterize the fate of BBP in 
sediments, as discussed in Unit 1I.F. 
above, and that testing is necessary to 
develop these data. 

IV. Proposed Rule 

Testing is needed to establish whether 
there exists an unreasonable risk to 
fresh and saltwater aquatic species due 
to exposure to benzyl butyl phthalate 
releases to the environment 

The proposed tests involve both 
freshwater and saltwater organisms and 
include acute tests, acute-chronic ratios 
in aquatic animals, and 
bioconcentration tests in aquatic animal 
species. The proposed tests also include 
a test for the fate of BBP in sediments. 
These test data will ensure that the 
Agency has sufficient data to support 
any necessary regulatory actions under 
TSCA or the Clean Water Act and will 
be relevant to a determination whether 
BBP presents an unreasonable risk of 
injury to the environment. These data 
would be sufficient to establish water 
quality criteria for protecting aquatic 
life, under section 304(a)(1) of the Clean 
Water Act, as described in the Federal 
Register of November 28,1980 (45 FR 
79341). 

A Proposed Testing 

The minimum data set that the 
Agency considers necessary to evaluate 
the hazard posed to aquatic life by BBP 
and to establish Ambient Water Quality 
Criteria for this substance is given 
below. 

These tests provide the minimum 
amount of data which will yield a 
statistically sound estimate of 
acceptable acute and chronic 
concentrations in the water. The values 
derived through use of this data set will 
generally protect 95 percent of a 
population: a lesser quantity of data 
would not have this level of confidence 
or protection. (See the Water Quality 
Criteria Guidelines and the Guidelines 
for Deriving National Water Quality 
Criteria for the Protection of Aquatic 
Organisms and their Use for Additional 
information.) 

1. Freshwater acute tests with at least 
one species of freshwater animal in at 


least eight different families such that 
all of the following are included: 

a. The family Salmonidae in the class 
Osteichthyes. 

b. One other family (preferably a 
commercially or recreationally 
important warmwater species) in the 
class Osteichthyes, e.g., bluefill, channel 
catfish, etc. 

c. One other family in the phylum 
Chordata, e.g., fish, amphibian, etc. 

d. A planktonic crustacean. e.g„ 
cla done ran. copepod, etc. 

e. A benthic crustacean, e.g.. ostracod, 
isopod, scud, grass shrimp, crayfish, etc. 

f. An insect, e.g., mayfly, dragonfly, 
damsclfly. stonefiy. caddisfly, mosquito, 
midge, etc. 

g. A family in a phylum other than 
Arthropoda or Chordata, e.g.. Rotifera, 
Annelida. Moltusca, etc. 

h. A family in any order of insect of 
any phylum not already represented. 

Acute toxicity data on the rainbow 
trout, fathead minnow, btuegill, Daphnia 
magna and midge are currently 
available which satisfy requirements 

1. a., b., c.. cl, and f. above (Refs. 12 
through 15). The Agency is proposing 
testing on three additional species such 
that the requirements of l.e., g., and h. 
are also satisfied. This testing would 
include, for l.e., a benthic crustacean 
(e.g. the scud or another acceptable 
species): for l.g., a nonarthropod, 
nonchordate (e.g., the rotifer or another 
acceptable species): and for l.h an 
insect or other phylum member not 
already represented (e.g., the mayfly or 
another acceptable species). 

2. Acute-chronic ratios with species of 
aquatic animals in at least three 
different families, provided that of the 
three species: 

a. At least one is a fish. 

b. At least one is an invertebrate. 

c. At least one is an acutely sensitive 
freshwater species (the other two may 
be saltwater species). 

As its name implies, this is a testing 
requirement to provide both acute and 
chronic toxicity values for a given test 
species. The acute-chronic ratio is 
calculated as the relationship between 
the acute and chronic toxicity values. 
This value may then be used to 
calculate a “final chronic value.*' 

The Agency has acceptable data on 
Daphnia magna which satisfy 
requirement 2.b. above. EPA is 
proposing chronic testing on the 
rainbow trout based on data on DEHP 
which indicate the rainbow trout to be 
among the most sensitive freshwater 
fish species (Ref. 33). This testing, 
together with existing acute toxicity for 
rainbow trout, will satisfy requirements 

2. a. and c. above. Furthermore, this 
testing, with the testing being proposed 
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in Unit IV.A.6., will provide the overall 
requirement of three acceptable species 
tested. Data on acute toxicity testing of 
BBP in fish and chronic testing of DEHP 
in fish also indicate that length of 
exposure to phthalate esters is 
important to properly evaluate their 
toxic effects (Refs. 33 and 37). The 
Agency is proposing that the freshwater 
chronic testing be an early-life-stage 
(embryo/larvae) test on rainbow trout, 
extended an additional 60 days 
posthatch beyond the usual 60-day 
posthatch exposure for rainbow trout fry 
in this test, which is described in the 
OTS Environmental Effects Test 
Guidelines. 

3. At least one acceptable test with a 
freshwater alga or vascular plant. If 
plants are among the aquatic organisms 
that are most sensitive to the material, 
results of a test with a plant in another 
phylum (division) should also be 
available. 

The Agency has acceptable test 
results on three species of freshwater 
algae which satisfy this requirement. No 
additional testing is proposed for 
freshwater plants or algae. 

4. At least one acceptable 
bioconcentration factor determined with 
an appropriate freshwater species, if a 
maximum permissible tissue 
concentration (from the U.S. Food and 
Drug Administration) is available. 

The Agency is not proposing 
bioconcentration testing on a freshwater 
organisth. There is a bioconcentration 
factor value of 663 for the bluegill in the 
literature (Ref. 22). 

5. Saltwater acute tests with at least 
one species of saltwater animal in at 
least eight different families such that 
all of the following are included: 

a. Two different in the phylum 
Chordata. 

b. A family in a phylum other than 
Arthropoda or Chordata. 

c. Either the Mysidae or Pcnaeidae 
family. 

d. Three other families not in the 
phylum Chordata. 

e. Any other family. 

The Agency has data available on 
three species of saltwater fish and the 
mysid shrimp which satisfy 
requirements 4.a.. c. and e. above (Refs. 
18 through 21). EPA is proposing testing 
to satisfy requirements 4.b and d. above. 
This testing would include for 4.b. a 
nonarthropod, nonchordate (e.g., the 
Eastern oyster or another acceptable 
species) and for 4.d.. three other 
nonchordates (e.g., the Pacific oyster, an 
amphipod. and a Penaid shrimp or any 
other acceptable species), 

6. Acute-chronic ratios with species of 
aquatic animals in at least three 
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different families provided that of the 
three species: 

a. At least one iB a fish. 

b At least one is an invertebrate. 

c. At least one is an acutely sensitive 
saltwater species (the other two may be 
freshwater species). 

The Agency has no chronic data on 
saltwater organisms and is proposing 
acute-chronic testing on an acutely 
sensitive saltwater species. This will 
satisfy requirement 6.c* above. 
Requirement O.a. and b. will be satisfied 
by the testing proposed under Unit 
IV.A.2. above. 

7. At least one acceptable test with a 
saltwater alga or vascular plant. If 
plants are among the aquatic organisms 
most sensitive to the material, results of 
a test with a plant in another phylum 
(division) should also be available. 

The Agency has acceptable data on 
two species of saltwater algae. No 
additional testing is being proposed for 
saltwater plants or algae. 

8. At least on acceptable 
bioconcentration factor determined with 
an appropriate saltwater species, if a 
maximum permissible tissue 
concentration is available. 

The Agency is proposing 
bioconcentration testing for BBP in the 
Eastern oyster. There is no permissible 
tissue concentration set by the U.S. 

Food and Drug Administration for BBP. 
Strictly speaking, this testing is therefore 
not required in the development of 
Ambient Water Quality Criteria. 
However, this testing is believed 
necessary under TSCA to define the 
potential of BBP to bioconcentrate in 
molluscs in order to be able to 
reasonably predict the fate and effects 
of BBP In the environment. 

The Eastern oyster is proposed 
beccause it is a valuable and abundant 
commercial species, its biology has been 
well studied, there is a history of 
bioconcentration testing with this 
organism, and there are available well- 
defined protocols for bioconcentration 
testing in the oyster (see the OTS 
Environmental Effects Test Guidelines). 

9. Chemical fate testing to examine 
the fate of BBP in undisturbed 
sediments. 

The Agency is proposing that 
radiolabeled BBP be introduced into a 
simulated natural system of water and 
sediments and that a chemical fate 
analysis of parent compound and any 
transformation products be performed 
for the simulated environmental 
compartments. For guidance the Agency 
recommends OTS’s Experimental 
Marine Microcosm Test Protocol: 
however, the Agency is not requiring 
that this test necessarily be run in 
saltwater. 


B. Teat Substance 

EPA is proposing that BBP of at least 
99-percent purity be used as the lest 
substance. BBP of this purity is 
commercially available at nominal cost. 
EPA has specified a relatively pure 
substance for testing because the 
Agency is interested in evaluating the 
effects attributable to BBP itself. 
Radiolabeled l ^C-BBP will be needed for 
the bioconcentration and the chemical 
fate testing. 

C. Persons Required to Test 

Section 4(b)(3)(B) of TSCA specifies 
that the activities for which the Agency 
makes section 4(a) findings 
(manufacture, processing, distribution, 
use and/or disposal) determine who 
bears the responsibility for testing. 
Manufacturers arc required to test if the 
findings are based on manufacturing 
(‘■manufacture** is defined in section 3(7) 
or TSCA to include "import’*). 

Processors are required to test if the 
findings are based on processing. Both 
manufacturers and processors are 
required to test if the exposures giving 
rise to the potential risk occur during 
use. distribution, or disposal. Because 
EPA has found that there are insufficient 
data and experience to reasonably 
determine or predict the environmental 
effects and fate resulting from the 
manufacture and processing of BBP. 

EPA is proposing that persons who 
manufacture and process BBP, or intend 
to manufacture or process BBP, at any 
time from the effective date of the final 
test rule to the end of the reimbursement 
period be subject to the envommental 
effects and chemical fate testing 
requirements contained in this proposed 
rule. The end of the reimbursement 
period is proposed to be 5 years after 
the submission of the last final report 
required under the test rule. 

Because TSCA contains provisions to 
avoid duplicative testing, not every 
person subject to this rule must 
individually conduct testing. Section 
4(bJ(3)(A) of TSCA provides that EPA 
may permit two or more manufacturers 
or proef’ssors who are subject to the rule 
to designate one such person or a 
qualified third person to conduct the 
tests and submit data on their behalf. 
Section 4(c) provides that any person 
required to test may apply to EPA for an 
exemption from the requirement. 

EPA is not proposing to require the 
submission of equivalence data as a 
condition for exemption from the 
proposed testing for BBP. 

D. Test Rule Development 

As discussed in the Federal Register 
of Moy 17,1985 (50 FR 20652). the 


Agency intends to use single-phase 
rulemaking for most rules promulgated 
under TSCA section 4(a) and to use two 
phase test rule development procedures 
for rulemaking where no well-accepted 
test methodology is available for 
inclusion in a proposed test rule. In the 
case of BBP. there is no OTS test 
guideline or other established 
methodology for the type of chemical 
fate testing the Agency believes is 
needed for BBP. Therefore, test rule 
development for BBP will be conducted 
according to the two-phase process 
described in 40 CFR Part 790. 

Under the two phase process, this 
Phase I test rule is being proposed for 
BBP specifying the test substance, the 
effects for which test data are to be 
developed, and which persons are 
subject to the rule. This phase of the 
rulemaking will allow the public to 
comment on the decision to require 
testing and the specific types of tests to 
be required. In Phase II, following 
promulgation of the final Phase I test 
rule, those persons subject to the rule 
will be required to develop study plans 
for the development of data pertaining 
to the effects specified in the Phase I 
rule or to obtain exemptions from the 
testing requirements. Within 30 days 
after the effective date of the final Phasr 
I test rule, manufacturers and importers 
of BBP must submit to EPA a letter 
stating their intention to sponsor testing 
or an application for exemption. Test 
sponsors must submit their study plans 
to EPA within 90 days after the effective 
date of the final Phase I test rule. After 
an opportunity for public comment. EPA 
will promulgate a rule adopting the 
study plans, as proposed or modified, as 
the chemical specific test standards anil 
schedules for the tests required by the 
Phase 1 rule. Testing will also be subject 
to EPA*s generic TSCA Good Laboratory 
Practice (GLP) standards (40 CFR Part 
792). Persons who submit study plans 
will be obligated to perform the tests in 
accordance with the test standards and 
schedules developed. Modification to 
the adopted study plans can be made 
only with EPA aproval. 

Processors of BBP, unless they arc 
also manufacturers, will not be required 
to submit letters of intent, exemption 
applications, or study plans or to 
conduct testing unless manufacturers 
fail to sponsor the required tests. The 
basis for this decision is that 
manufacturers are expected to pass an 
appropriate portion of the costs of 
testing on to processors through the 
pricing of BBP. 

EPA*s final regulations for the 
issuance of exemptions from testing 
requirements arc in 40 CFR Part 790. In 
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accordance with those regulations, any 
manufacturer or processor subject to the 
Phase I test rule may submit an 
application to EPA for an exemption 
from submitting study plans and from 
conducting any or all of the tests 
required under the rule. If manufacturers 
perform all the required testing, 
processors will be granted exemptions 
automatically without having to file 
applications. 

E, Reporting Requirements 

F.PA is proposing thAt all data 
developed under this rule be reported in 
accordance with its final TSCA good 
laboratory practice (GLP) standards, 
which appear in 40 CFR Part 792. 

EPA is required by TSCA section 
4(b)(1)(C) to specify the time period 
during which persons subject to a test 
rule must submit test data. These 
deadlines will be established in the 
second phase of this rulemaking in 
which study plans are approved. 

TSCA section 14(b) governs Agency 
disclosure of all test data submitted 
pursuant to section 4 of TSCA. Upon 
receipt of data required by this rule, the 
Agency will publish a notice of receipt 
in the Federal Register as required by 
section 4(d). 

Persons who export a chemical 
substance or mixture which is subject to 
a section 4 test rule are subject to the 
export reporting requirements of section 
12(b) of TSCA. Final regulations 
interpreting the requirements of section 
12(b) are in 40 CFR Part 707 (45 FR 
82844; December 18,1980). In brief, as of 
the effective date of the Phase I final 
test rule, an exporter of BBP must report 
to EPA the first annual export or 
intended export of BBP to any one 
country. EPA will notify the foreign 
country concerning the test rule for the 
chemical 

R Enforcement Provisions 

The Agency considers failure to 
comply with any aspect of a section 4 
rule to be a violation of section 15 of 
TSCA. Section 15(1) of TSCA makes it 
unlawful for any person to fail or refuse 
to comply with any rule or order issued 
under section 4. Section 15(3) of TSCA 
makes it unlawful for any person to fail 
or refuse to: (1) Establish or maintain 
records. (2) submit reports, notices, or 
other information, or (3) permit access to 
or copying of records required by the 
Act or any regulation or rule issued 
under TSCA. 

Additionally, TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection as 
required by section 11. Section 11 
applies to any “establishment, facility, 
or other premises in which chemical 


substances or mixtures are 
manufactured, processed, stored, or held 
before or after their distribution in 
commerce * * \" The Agency 
considers a testing facility to be a place 
where the chemical is held or stored 
and. therefore, subject to inspection. 
Laboratory audits/inspections will be 
conducted periodically in accordance 
with the authority and procedures 
outlined in TSCA section 11 by duly 
designated representatives of the EPA 
for the purpose of determining 
compliance with any final rule for BBP. 
These inspections may be conducted for 
purposes which include verification that 
testing has begun, that schedules are 
being met. that reports accurately reflect 
the underlying raw data and 
interpretations thereof, and that the 
TSCA GLP standards and the test 
standards established in the rule are 
being complied with. 

EPA's authority to inspect a testing 
facility also derives from section 4(b)(1) 
of TSCA. which directs EPA to 
promulgate standards for the 
development of test data. These 
standards are defined in section 3(12)(B) 
of TSCA to include those requirements 
necessary to assure that data developed 
under testing rules are reliable and 
adequate, and such other requirements 
as are necessary to provide such 
assurance. The Agency maintains that 
laboratory inspections are necessary 
provide this assurance. 

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection w ith the 
requirement of any provision of this rule 
may be subject to penalties which may 
be calculated as if they never submitted 
their data. Under the penalty provision 
of section 16 of TSCA, any person who 
violates section 15 could be subject to a 
civil penalty of up to $25,000 for each 
violation with each day of operation in 
violation constituting a separate 
violation. This provision would be 
applicable primarily to manufacturers or 
processors that fail to submit a letter of 
intent or an exemption request and that 
continue manufacturing or processing 
after the deadlines for such submissions. 
Knowing or willful violations could lead 
to the imposition of criminal penalties of * 
up to $25,000 for each day of violation 
and imprisonment for up to 1 year. In 
determining the amount of penalty. EPA 
will take into account the seriousness of 
the violation and the degree of 
culpability of the violator as well as all 
the other factors listed in section 16 of 
TSCA. Other remedies are available to 
EPA under section 17 of TSCA. such as 
seeking an injunction to restrain 
violations of TSCA section 4. 


Individuals as well as corporations 
could be subject to enforcement actions. 
Sections 15 and 16 of TSCA apply to 
“any person" who violates various 
provisions of TSCA. EPA may. at Its 
discretion, proceed against individuals 
as well as companies themselves. In 
particular, this includes individuals who 
report false information or who cause it 
to be reported. In addition, the 
submission of false fictitious, or 
fraudulent statements is a violation 
under 18 U.S.C. 1001. 

V. Issues for Comment 

EPA has proposed in this rule 
chemical fate testing (fate of BBP in 
undisturbed sediments) for which a 
specific test protocol is not available. 
However, the Agency believes that 
considering BSP’s tendency' to partition 
into sediments, this information is 
necessary to reasonably predict BBP’s 
environmental fate. The Agency 
believes that the OTS Experimental 
Microcosm Test Protocol provides 
sufficient guidance for the development 
of study plans for the performance of 
this testing. EPA solicits comment on the 
adequacy of the proposed testing 
guidance or on other testing methods for 
evaluating the fate of BBP in sediments. 

VI. Economic Analysis of Proposed Rule 

To evaluate the potential economic 
impact of test rules, EPA has adopted a 
two-stage approach. All candidates for 
test rules go through a Level I analysis. 
This consists of evaluating each 
chemical or chemical group on four 
principal market characteristics: (1) 
Demand sensitivity. (2) cost 
characteristics, (3) industry structure, 
and (4) market expectations. The results 
of the Level 1 analysis, along with the 
consideration of the costs of the 
required tests, indicate whether the 
possibility of a significant adverse 
economic impact exists. Where the 
indication is negative, no further 
economic analysis is done for the 
chemical substance or group. However, 
for those chemical substances or groups 
where the Level I analysis indicates a 
potential for significant economic 
impact, a more comprehensive and 
detailed analysis is conducted. This 
Level II analysis attempts to predict 
more precisely the magnitude of the 
expected impact. 

Total testing costs for the proposed 
rule for BBP are estimated to range from 
$97,470 to $280,435. The annualized test 
costs (using a cost of capital of 25 
percent over a period of 15 yeurs) range 
from $24,970 to $71,845. Based on a 
projected 1985 production of at least 100 
million pounds, the unit test costs range 
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from 0.025 to 0.072 cunts pur pound. In 
relation to the current list price of 53 
cents per pound for BBP. these costs lire 
equivalent to 0.05 to 0.14 percent of 
price. 

The Level1 economic analysis (Ref. 2) 
indicates that the potential for adverse 
economic effects due to the estimated 
test cost is low. This conclusion is based 
on the following observations: (1) 
Demand for BBP appears relatively 
inelastic due to the plasticizer's 
favorable performance characteristics; 

(2) the market expectations for BBP are 
favorable; and (3) the estimated unit test 
costs are very low. A Level 11 analysis is 
not necessary. 

VII. Availability of Test Facilities and 
Personnel 

Section 4(b)(1) of TSCA requires EPA 
to consider "the reasonably foreseeable 
availability of the facilities and 
personnel needed to perform the testing 
required under the rule." Therefore, EPA 
conducted a study to assess the 
availability of test facilities and 
personnel to handle the additional 
demand for testing services created by 
section 4 test rules and test programs 
negotiated with industry in place of 
rulemaking Copies of the study. 
"Chemical Testing Industry: Profile of 
Toxicological Testing (PB 82-140773)." 
can be obtained through the National 
Technical Information Service (NTIS). 

On the basis of this study, the Agency 
believes that there will be available lest 
facilities nnd personnel to perform the 
Ic ting in this proposed rule. 

VIII. Availability of Test Guidelines 

The OTS. OECD, and FIFRA 
guidelines cited in this proposed lest 
rule are available from the National 
Technical Information Service (NTIS)* 
5285 Port Rovol Rd.. Springfield. VA 
22101 (703-487-4057). Revised OTS 
guidelines are identified in the Federal 
Register of Octo ber 11,1984 (49 FR 
39911). The OTS guideline* for 
environmental effects are within NT1S 
publications PB 82-232992 and PB 83- 
257700 which cost $67.00 and $7.00. 
respectively. The OTS guideline cited 
for the proposed fate in sediments 
testing. "Experimental Marine 
Microcosm Test Protocol." is NTIS 
publication PB 8V230354, which costs 
$ 10 . 00 . 

The FIFRA Pesticides Registration 
Guideline. "Proposed Data 
Requirements for Hazard Evaluation: 
Wildlife and Aquatic Toxicity." is NTIS 
publication PB 83-153916 and costs 
$11.50. The publication "OECD Test 
Guidelines for Hazard Evaluation: 
Wildlife and Aquatic Organisms." is 
also available from NTIS us PB 83- 


153908 und cost9 $80.00. The "Water 
Quality Criteria Guidelines" were 
published in the Federal Register on 
November 28.1980 (45 FR 79341). 

IX. Public Meetings 

If persons indicate to EPA thut they 
wish to present comments on this 
proposed rule to EPA officials who are 
directly responsible for developing the 
rule and supporting analyses, EPA will 
hold a public meeting in Washington. 

D C. Persons who wish lo present 
comments at the meeting should rail the 
TSCA Assistance Ofncc (TAO): Toll 
Free: (800-124-9065); In Washington. 

D C.: (554-1404): Outside the U S A. 
(operator 202-554-1401). by October 21. 
1985. The meeting will no! be held if 
members of the public do not indicate 
that they wish to make oral 
presentations. This meeting will be 
scheduled after the deadline for 
submission of wTitten comments, so that 
issues raised in the written comments 
can be discussed by EPA and the public 
commenters. While the meeting will be 
open to the public, active participation 
will be limited to those persons who 
arranged to present comments and to 
designated EPA participants. Attendees 
should call the TAO before making 
travel plans to verify whether the 
meeting will be held. 

Should a meeting be held, the Agency 
will transcribe the meeting and Im.iude 
the written transcript in the public 
rqcord. Participants are invited, but not 
required, to submit copies of their 
statements prior to or on the day of the 
meeting. All such written materials will 
become part of EPA’s record for this 
rulemaking. 

X. Rulemaking Record 

FPA has established a record for tins 
rulemaking. (OPTS-42070). This record 
includes basic information considered 
by the Agency in developing this 
proposal and appropriate Federal 
Register notices. The Agency w ill 
supplement the record with additional 
information as it is received. 

This record includes the following 
information: 

A. Support Documentation 

Federal Register notices pertfrining to 
this rule consisting of: 

(11 Notice containing the ITC designation of 
BBP lo the Priority List (45 FR 78432 
November 25.1980). 

(2) Notice of the Agency’s response to the 
ITC on Alkyl Phthalntes and BBP (48 FR 
53775; October 30 1981). 

(3) Notice of the Agency's follow up 
response to the tTC on Alkyl Phthulalcs ami 
BBP (47 FR 335; January 5.1382) 


(4) Notice of interim final rule on two phase 
test rule development and exemption 
procedures |50 FR 206&2: May 17.1985). 

(5) Notice of final rulemaking on data 
reimbursement (48 FR 31786; |uly 11.1983). 
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XL Other Regulatory Requirements 

A. Executive Order 12291 

Under Executive Order 12291. EPA 
must judge whether a regulation is 
“Major" and, therefore, subject to the 
requirement of a Regulatory Impact 


Analysis. EPA has determined that this 
test rule is not major because it does not 
meet any of the criteria set forth in 
section i(b) of the order. i.e„ it will not 
have an annual effect on the economy of 
at least Si00 million, will not cause a 
major increase in prices, and will not 
have a significant adverse effect on 
competition or the ability of VS. 
enterprises to compete with foreign 
enterprises. 

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. Any 
comments from OMB to EPA. and any 
EPA response to those comments, are 
included in the rulemaking record. 

B. Regulatory Flexibility Act 

Under the Regulatory' Flexibility Act 
(15 U.S.C. 601 ct seq.. Pub. L. 96-354. 
September 19. I960). EPA is certifying 
that this test rule, if promulgated, will 
not have a significant impact on a 
substantial number of small businesses 
because: (1) They will not perform 
testing themselves, or will not 
participate in the organization of the 
testing effort; (2) they will experience 
only very* minor costs in securing 
exemption from testing requirements; 
and (3) they are unlikely to be affected 
by reimbursement requirements, 

C. Pape mark Reduction Act 

The Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in the 
proposed rule under the provisions of 
the Paperwork Reduction Act of 1980. 44 
U.S.C. 3501 el seq. and has assigned 
OMB control number 2070-0033. 
Comments on these requirements should 
be submitted to the Office of 
Information and Regulatory Affairs of 
OMB marked. “Attention: Desk Officer 
for EPA". The final rule package will 
respond to any OMB or public 
comments on the information collection 
requirements. 

List of Subjects in 40 CFR Part 799 

Testing. Environmental protection. 
Hazardous substances. Chemicals. 

Dated: August 29. 1965. 

J.A. Moore, 

Assistant Administrator for Pesticides and 
Tox ic Suhstntwns. 

Therefore, it is proposed that Pari 799 
be amended as follows: 

PART 799— 1 AMENDED) 

1. The authority citation for 40 CFR 
Part 799 continues to read as follows: 

Authority: 15 U.S.C. 2603, 2811, 2825. 
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2. Section 799.850 is added to read as 
follows: 

S 799.850 Benzyl butyl phthatate. 

(a) Identification of test substance . 

(1) Benzyl butyl phthalate (BBP: CAS 
No. 85-68-7) shall be tested in 
accordance with this section. 

(2) BBP of at least 99 percent purity 
shall be used as the test substance in all 
tests. 

(b) Persons required to submit study 
plans, conduct tests, and submit data. 

All persons who manufacture or process 
BBP after the effective date of this 
section (30 days after the publication 
date of the final rule in the Federal 
Register) to the end of the 
reimbursement period shall submit 
letters of intent to test, exemption 
applications, and study plans and shall 
conduct tests and submit data as 
specified in this section, subpart A of 
this Part and Part 790 of this chapter for 
two-phase rulemaking. 

(c) Chemical fate testing—Fate in 
undisturbed sediments —(1) Required 
testing . An environmental fate test shall 
be conducted with BBP using natural 
waters and sediments representative of 
aquatic environments that may be 
exposed to BBP. Partitioning, 
transformation, and degradation rates of 
BBP are to be determined using 
radiolabeled test compound. The length 
of the test shall not be less than 30 days. 

(2) Study plans. The Agency has not 
published specific guidelines for the 
type of environmental fate test 
suggested for BBP. For guidance the OTS 
Experimental Marine Microcosm Te9t 
Protocol and Support Document 
available from NTIS (PB 83-230854) 
should be consulted. 

(d) Environmental effects testing —(1) 
Aquatic freshwater acute toxicity —(i) 
Required testing. Acute toxicity tests 
shall be conducted with BBP with 
freshwater animals in three different 
species, provided that of the four 
species: 

(A) At least one is a benthic 
crustacean. 

(B) At least one is from a phylum 
other than Arthropods or Chordata. 

(C) At least one, but not from 
Chordata, is from a family in any order 
of insect of any phylum not already 
represented. 

(ii) Study plans. For guidance in 
preparing study plans, the OTS 
Environmental Effects Test Guidelines 
for acute toxicity testing, published by 
NTIS (PB 82-232992), should be 
consulted. Additional guidance may be 
obtained by consulting the OECD Test 
Guidelines for Effects on Biotic Systems: 
the FIFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 


Organisms (PB 83-153908): and the 
Water Quality Criteria Guidelines, 
published in the Federal Register on 
November 2a 1980 (45 FR 79341). 

(2) Aquatic freshwater chronic 
toxicity —(i) Required testing. Chronic 
toxicity testing shall be conducted with 
BBP on the rainbow trout. The test shall 
be the early-life-stage test, with the 
exposure of the fry to BBP extended to 
120 days posthatching. 

(ii) Study plans. For guidance in 
preparing study plans, the OTS 
Environmental Effects Test Guidelines 
for chronic toxicity testing, published by 
NTIS (PB 82-232992). should be 
consulted. Additional guidance may be 
obtained by consulting the FIFRA 
Guidelines for Hazard Evaluation: 
Wildlife and Aquatic Organisms (PB 83- 
153908) and the Water Quality Criteria 
Guidelines. 

(3) Aquatic saltwater acute toxicity — 
(i) Required testing. Acute toxicity tests 
shall be conducted with BBP with 
saltwater animals in four different 
species, provided that of the four 
species: 

(A) At least one species is from a 
family in a phylum other than 
Arthropods or Chordata. 

(B) At least three other species are 
from three other families not in the 
phylum Chordata. 

(ii) Study plans. For guidance in 
preparing study plans, the OTS 
Environmental Effects Test Guidelines 
for acute toxicity testing, published by 
NTIS (PB 82-23 29 92), sould be 
consulted. Additional guidance may be 
obtained by consulting the OECD Test 
Guidelines for Effects on Biotic Systems, 
and the FIFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 
Organisms (PB 83-153908), and the 
Water Quality Criteria Guidelines. 

(4) Aquatic saltwater chronic 
toxicity —(i) Required testing. Toxicity 
testing seating shall be conducted with 
BBP to determine an acute-chronic ratio 
with at least one acutely senitive 
species of saltwater aquatic animal. 

(ii) Study plans. For guidance in 
preparing study plans, the OTS 
Environmental Effects Test Guidelines 
for chronic toxicity testing, published by 
NTIS (PB 82-232992), should be 
consulted. Additional guidance may be 
obtained by consulting the FIFRA 
Guidelines for Hazard Evaluation: 
Wildlife and Aquatic Organisms (PB 83- 
153908) and the Water Quality Criteria 
Guidelines. 

(5) Saltwater Bioconcentration 
Testing —(i) Required testing . A 
bioconcentration factor test shall be 
conducted with BBP with the Eastern 
oyster. 


(ii) Study plans. For guidance in 
preparing study plans, the OTS 
Environmental Effects Test Guidelines, 
published by NTIS (PB 82-232992), 
should be consulted. 

Additional guidance may be obtained 
may be obtained by consulting the 
FIFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 
Organisms (PB 83-153908), the OECD 
Test Guidelines for Degradation and 
Accumulation, and the Water Criteria 
Guidelines. 

(e) Availability of test guidelines. The 
OTS Environmental Effects Test 
Guidelines and the OTS Experimental 
Marine Microcosm Test Protocol and 
Support Document cited in this proposed 
rule are available from the National 
Technical Information Service, 5285 Port 
Royal Rd.. Springfield. VA 22161 (703- 
487-4650). 

(Approved by the Office of Management and 
Budget under control number 2070-0033) 

|FR Doc. 85-21295 Filed 9-5-85: 8:45 am] 

BttUMG COOE 6S60-50-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

42 CFR Part 124 

Medical Facility Construction and 
Modernization: Requirements for 
Provision of Services to Persons 
Unabie to Psy 

agency: Public Health Service, HHS. 
action: Proposed rules. 


summary: This notice proposes 
revisions to the rules currently 
governing how health care facilities 
assisted under Titles VI and XVI of the 
Public Health Service Act fulfill the 
assurance, given In their application for 
assistance, that they would provide a 
reasonable volume of services to 
persons unable to pay. Comment on the 
current rules and operational experience 
with them have indicated the need to 
revise the current requirements as they 
pertain to publicly owned facilities.. 

date: Written comments must be 
received on or before November 5.1985 

address: Comments must be in writing 
and be sent to: Mr. Richard Ashbaugh. 
Acting Associate Director for Health 
Facilities, Bureau of Health 
Maintenance Organizations and 
Resources Development, 5600 Fishers 
Lane, Rockville, Mary land 20857. 
Attention: Martin J. Frankel. 
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Comments will be available for public 
inspection during the hours of 8:00-5:30 
at this address. 

FOR FURTHER INFORMATION CONTACT: 

Mr, Richard Ashbaugh (301) 443-6560. 
SUPPLEMENTARY INFORMATION: The 
Secretary of Health and Human Services 
proposes below amendments to the 
rules governing what is popularly known 
as the Hill-Burton uncompensated 
services program. Health care facilities 
covered by the program received 
construction assistance under two titles 
of the Public Health Service Act—Title 
VI (the "Hill-Burton Act’*. 42 U.S.C 291. 
e( seq.) and Title XVI (42 U.S.C. 300 q, et 
<eq*Y As a condition of such assistance, 
facilities assisted under Title VI were 
required to give whut is now known as 
the uncompensated services assurance. 
Under section 603(e) of the Act (42 
U.S.C. 291c(e)), the Secretary was 
authorized to issue regulations requiring 
the following assurance. 

Such regulations may also require that 
turfonr an application is recommended by a 
State agency to the Surgeon General for 
approval under this part assurance shrill be 
received by the State from the applicant that 

. . (2) there will be available in the facility 
or portion thereof to be constructed or 
modernized a reasonable volume of sendees 
to persons unable to pay therefor, but an 
•ac option shall be made if such a 
requirement is not feasible from a financial 
viewpoint* 

Regulations requiring the assurance 
were issued shortly after enactment of 
Title VI in 1940. See 12 FR 6176 
[September 16.1947). The regulatory 
standard for compliance with die 
insurance was general. Beginning in 
1972. however, a series of regulatory und 
statutory developments occurred which 
culminated in the detailed requirements 
of the present regulations, which were 
issued in 1979. The objective of tho 
nmendments proposed below is to 
simplify and increase the flexibility of 
the regulations as they apply to publicly 
owned facilities. Because the 
requirements of the existing regulations 
are essential to an understanding of the 
context and significance of the proposed 
amendments, the pertinent sections are 
summarized below. 


'Thp assurance required by tUiUiir of Till* XVI 
abated Urthtir*. of which there are cmH 38. w«» 

«* follows . . . reatonahltj amunnre that ai all 
( net altar such application (for Tide XVI 
•softlllioo) h approved . . . (it) there will be made 
itsilibfa In the facility or portion thereof to be 
n nitmcted. njodemtard or com > erted a reasonable 
volume of services to persons unable to pay therefor 
wA the Secretary, in determining the 
n •t'onabli’nrts of the wdumr of service* provided. 
»h*U take into consideration the extent to which 
compliance is feasible from financial viewpoint 
Section lKl(bMlMU4ZUSC300*~l(hUn(kl.«* 

*' 'l«*%»*flafed by Pub L 96-n>. 


1. Summary of Existing Regulations 

Following extensive public comment, 
in 1979 the Secretary issued the current 
rules, which are codified at 42 CFR Part 
124, Subpurt F. 44 FR 29372 (May 18. 
1979). 

In part these regulations establish a 
fixed dollar level compliance quota, 
which is 3% of the facility's operating 
costs (less Medicare and Medicaid 
reimbursement) or 16% of the Federal 
financial assistance it received, 
whichever is less. A facility that does 
not meet its annual quota is required to 
make up the deficit in the amount of 
uncompensated services provided in 
later years. In addition, the facility must 
institute an affirmative action plan 
designed to prevent recurrence of the 
deficit. 42 CFR 124.504. A facility may 
also get credit for "excess"—that is, 
uncompensated services provided over 
and above its annual quota—and credit 
that excess against its quota in a future 
year. The 10% compliance level, und the 
deficits and excesses, are required to be 
adjusted by a factor that reflects 
inflation, the so-called "inflation factor." 
42 CFR 124.503. In each case, however, 
the facility can only count a portion of 
the cost of the service provided toward 
the quota, the so-called "allowable 
credit." Facilities ure required to 
exclude third party payments (including 
payments from Medicare and Medicaid) 
from the quota, and also may not count 
towards the quota the differential 
between the amount of third party 
reimbursement and allowable credit 
where they arc required by the third 
party program to accept the 
reimbursement as payment in full for 
service. In addition, services disallowed 
as unnecessary by a Professional 
Standards Review Organization (PSRO) 
must also be excluded 42 CFR 124.509. 

The current regulations establish 
national eligibility criteria, based on the 
poverty income guidelines presently 
issued by the Department. 42 CFR 
124.506. The criteria consider only 
income, not resources, and a mandatory 
procedure for calculating income is 
provided. Id Facilities are given limited 
discretion to decide how* to allocate 
their quota or uncompensated services 
among eligible persons. 42 CFR 124.507. 
Facilities can credit services toward 
their quota only if they make an 
eligibility determination within two 
working days of a request for 
uncompensated services. 42 CFR 
124.508. 

The 1979 regulations contain explicit 
requirements for notice, including that 
written notice be given to each person 
seeking service in the facility 42 CFR 
124.505(d). In addition, facilities are 


required to publish and post notices and 
tinder certain circumstances to provide 
notice to the local health systems 
agency (1 ISA). 42 CFR 124.505. The 
regulations contain a number of 
reporting and recordkeeping 
requirements. 

II. Objectives and Policies of the 
Proposed Rules 

The basic objective of the present 
regulations is to assure that recipients of 
Titles VI and XVI funds who gave the 
uncompensated services assurance 
provide those serv ices within the 
context of sound planning Tor and 
management of the delivery of health 
care services. The proposed changes 
eliminate unnecessary* administrative 
burdens imposed on publicly owned and 
operated facilities. 

Under the current Regulations, public 
facilities, including charity hospitals, 
public health centers and public health 
laboratories, are subject to the sain#* 
procedural requirements as other 
facilities. Many public facilities exist 
principally for the purpose of providing 
services to the indigent and either do 
not charge or provide services on a 
subsidized basis. The Secretary believes 
that it is anomalous to require u facility, 
which is in the business of providing 
free or below cost care to the indigent, 
either to restructure its entire method of 
operating or fuce years of accumulating 
deficits to accommodate what may be a 
comparatively small Hill-Burton 
obligation. Thus, the Department is 
proposing below a compliance 
alternative for those public facilities 
which qualify to address these 
problems. 

The criteria set out at proposed 
§ 124.513(b) are intended to provide an 
objective means of identifying those 
public facilities which do not charge for 
services or whose primary purpose is to 
serve the indigent and which, by virtue 
of this purpose, in fact provide 
significant amounts of churity care The 
criterion at $ 124.513(h)(4) establishes a 
threshold of operational revenue these 
facilities receive from Stale or local tax 
appropriations, which is fnlcuded to 
provide an indication of significant 
community support for their public 
service or charitable purpose. Tho 
proposed threshold of 10% is based on 
American Hospital Association Survey 
Data, 1982, produced by I.C.F.. Inc. 
Survey data on 1,744 hospitals operated 
by units of State or load government 
indicate that 90% of the facilities 
received less than 10% of their operating 
revenue from tax appropriations. Based 
on these data, the Department believes 
that 10% or more of revenue from lax 
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appropriations signifies a substantial 
proportion of support from this source. 
The Department solicits comments on 
whether there are other criteria that 
would most accurately identify the 
facilities the exception is intended to 
cover. Similarly, suggestions for 
improvement of the qualification 
procedure set out at proposed 
$ 124.513(c) are solicited, including the 
use of audited financial statements. For 
example, should the Department 
consider other than audited financial 
documents, and should it require such 
document for the last three years rather 
than “the most recent three years 
available**? 

Following initial qualification in 
accordance with the proposed 
procedure, facilities are required by 
proposed § 124.510(c)(1) to submit 
annually a certification that there has or 
has not been a change in the factors on 
which the initial qualification was 
based. The process envisions a one-year 
period of effectiveness for the initial 
qualification and for each subsequent 
certification. 

However, to allow for situations in 
which a facility’s status changes during 
a year, and to prevent inadvertent 
lapses of certifications because of 
processing difficulties, certifications 
remain in effect until they are 
withdrawn by the Secretary. See 
proposed $ 124.513(d)(1). 

It is possible that some public 
facilities have incurred deficits under 
the present regulations. This may occur 
because a facility finds it difficult to 
comply with some procedural 
requirements of existing regulations, not 
because the facility does not deliver 
large amounts of free care. The 
Secretary believes it would be 
anomalous to permit those facilities to 
meet their future obligation through the 
certification process and at the same 
time require them to make up thier past 
deficits through compliance with the 
current regulatory procedures. 

Therefore, proposed $ 124.513(d)(2) 
provides such facilities with a choice: 
they may make up their deficits 
conventionally in accordance with the 
current procedural requirements; or 
alternatively, they may make it up by 
providing an additional year of 
uncompensated services through the 
certification process for each year of 
deficit incurred. If the latter alternative 
is selected, however, the facility mu9t 
still provide services on an 
uncompensated bashi to those 
individuals who were improperly denied 
uncompensated services during the 
deficit period. That is, the enforcement 
provisions of proposed § 124.511(b)(2) 


apply to certified public facilities at all 
times during their period of obligation. 

A change in the reporting and 
recordkeeping requirements of the 
present regulations is also proposed to 
carry out the new policies set out at 
proposed g 124.513. The proposal’s 
annua] certification provision for public 
facilities represents a major reduction in 
the reporting and record maintenance 
requirements for those facilities so 
certified. The procedures for 
certification of public facilities do not 
require submission of detailed 
information nor do they necessitate the 
maintenance of additional records. 
However, as required by section 3504(h) 
of the Paperwork Reduction Act of 1980, 
the Department will submit a copy of 
this proposed rule to the Office of 
Management and Budget (OMB) for its 
review of the information collection 
requirements of proposed g§ 124.513(c) 
and 124.510(c). Other organizations and 
individuals desiring to submit comments 
on the information collection 
requirements should direct them to the 
agency official designated for this 
purpose whose name appears in this 
preamble, and to the Office of 
Information and Regulatory Affairs, 
OMB, New Executive Office Building, 
(Room 3208), Washington. D C 20503, 
ATTN: Desk Officer for HHS. 

Regulatory Flexibility Act and Executive 
Order 12291 

The Department has determined that 
the impact would not approach the 
annual $100 million threshold for major 
economic consequences as defined in 
Executive Order 12291. Therefore, a 
regulatory impact analysis is not 
required. 

Consistent with the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 
section 005(b)). the Secretary certifies 
that this rule will not have significant 
economic impact on a substantial 
number of small entities. 

List of Subjects in 42 CFR Pari 124 

Grant programs—Health. Health 
facilities. Loan programs—Health, Low 
income persons, Reporting and 
recordkeeping requirements. 

Doted: August 6.1985. 
lames O. Mason, 

Assistant Secretary for Health . 

Approved: August 9.1985. 

Margaret M. Heckler, 

Secretory'. 

It is proposed to amend Subpart F of 
42 CFR Part 124 as follows: 

PART 124—[AMENDED] 

1. The authority citation for Part 124 is 
revised to read: 


Authority: Secs. 2t5.1620(3), Public Health 
Service Act. as amended: 58 Stat. 690.93 Slot. 
033 (42 U.S.C. 218. 300s{3)). 

2. The Table of Contents is amended 
by adding at the end thereof the 
following: 

• • • • • 

124.513 Public facility compliance 
alternative. 

• • • • * 

§ 124.501 (Amended) 

3. Paragraph (b)(1) of g 124.501 is 
amended by removing the phrase, 
“Except where the deficit and excess 
compliance provisions provide for a 
longer or shorter period’*, and inserting 
in lieu thereof, “Except as otherwise 
herein provided**. 

g 124.510 [ Amended) 

4. In g 124.510. the heading of 
paragraph (a) is revised to read, 
"Reporting requirements for facilities 
not covered by § 124.513 . the heading 
of paragraph (b) is revised to read, 
"Record maintenance requirements for 
facilities not covered by § 124.513. M ; and 
a new paragraph (c) is added, to read as 
follows: 

• • • • * 

(c)(1) Reporting requirements for 
public facilities . A facility under 
g 124.513 shall comply with paragraph 
(a)(4) of this section and shall submit 
within 90 days of the close of its fiscal 
year, as appropriate; 

(1) A certification, signed by the 
responsible official of the facility, that 
there has been no material change in the 
factors upon which the certification 
under g 124.513 was based; or 

(ii) A certification, signed by the 
responsible official of the facility and 
supported by appropriate 
documentation, that there has been a 
material change in the factors upon 
which the certification under g 124.513 
was based. 

(2) Record maintenance requirements 
for public facilities . A facility certified 
under g 124.513 shall maintain, make 
available for public inspection 
consistent with personal privacy, and 
provide to the Secretary on request, any 
records necessary to document its 
compliance with the requirements of this 
subpart in any fiscal year, including 
those documents submitted to the 
Secretary under g 124.513(c). A facility 
shall maintain these records until 180 
days following the close of the 
Secretary’s investigation under 

g 124.511(a). 

5. Section 124.511 is amended as 
follows: 

a. Paragraph (a)(3) and (b)(2) are 
revised to read as follows: 
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$ 124.511 Investigation and enforcement 

(a) • * • 

(3) When the Secretary investigates a 
facility, the facility, including a facility 
certified under $ 124.513, shall provide 
to the Secretary on request any 
dixruments. records and other 
Information concerning its operations 
that relate to the requirements of this 
lubpart 

• • • * • 

(b) (1) • • * 

(2) A facility, including a facility 
certified under { 124.513. that has denied 
uncompensated services to any person 
because it failed to comply with the 
requirements of this subpart will not be 
in compliance with its assurance until it 
takes whatever steps are necessary to 
remedy fully the noncompliance. 

6. A new $ 124.513 is added, to read as 
follows: 

} 124.513 Public facility compliance 
Utematlve. 

(a) Effect of certification. The 
Secretary may certify a facility which 
meets the requirements of paragraphs 
lb) and (c) of this section as a “public 
facility". A facility which is so certified 
ii not required to comply with this 
subpart except as otherwise herein 
provided. 

(b) Criteria for qualification. A public 
facility may qualify for certification 


under this section if all of the following 
criteria are met- 

(1) It is a facility which is owned and 
operated by a unit of State or local 
government or a quasi-public 
corporation as defined at 42 CFR 

124.2[m). 

(2) It exists, in major part, for the 
putpose of providing care to the indigent 
on a free or below cost basis, as 
evidenced by provision therefor in its 
corporate charter or comparable 
organizational document. 

(3) It provides health care services 
without charge or at a substantially 
reduced rate to persons who are 
determined by the facility, based on 
objective criteria, to be unable to pay 
therefor. 

(4) It received, for the three most 
recent fiscal years for which audited 
financial statements are available, at 
least 10 percent of its total operating 
revenue from State and local 
governments (exclusive of any amounts 
received, or if not received, clamed, as 
reimbursement under Title XIX of the 
Social Security Act) or a quasi-public 
corporation as defined at 42 CFR 
124.2(m). 

(c) Procedures for certification. To be 
certified under this section, a facility 
must submit to the Secretary, at least 90 
days prior to the beginning of the fiscal 
year for which certification is sought, 
copies of the following: 


(1) The documents or laws (such as 
corporate charter, local ordinance, State 
laws) which establish its charitable 
purpose and operation. 

(2) Audited financial statements for 
the most recent three years available. 

(3) Billng and charging policies of the 
facility, including procedures for 
providing charity care. 

(d) Period of Effectiveness. (1) A 
certification by the Secretary under this 
section remains in effect until 
withdrawn. The Secretary may 
withdraw a certification under this 
subpart when he determines that there 
has been a material change in the 
factors upon which certification was 
based or a material failure to comply 
with the applicable requirements of this 
subpart. 

(2) Except as required by 
§ 124.511(b)(2), where a facility certified 
under this section has prior to that 
certification incurred a deficit under 
§ 124.503, it may make up that deficit 
under this section on the basis of one 
year of certification for each year of 
deficit. The period of obligation 
applicable to the facility under 
§ 124.501(b) shall be extended until the 
deficit is made up in accordance with 
the preceding sentence. 

IFR Doc. 85-20787 Filed 9-5-85; 8;45 am] 

BM.UMG COOC 4160-17-H 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public Not»ces of hearings and 
investigations, committee meetings, agency 
decisions and rufcngs, delegators ot 
authority, filing of petitions and 
applications and agency statements d 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 

1985 Crop Soybean Final Loan and 
Purchase Rate 

agency: Commodity Credit Corporation, 
USDA. 

action: Notice of Determination of 1985 
Crop Soybean Final Level of Price 
Support. 

summary: The purpose of this notice is 
to announce that the final level of price 
support for the 1985 soybean crop is 
$5.02 per bushel. This determination is 
required to be made by section 201(g)(1) 
of the Agricultural Act of 1949, as 
amended. 

EFFECTIVE oate: September a, 1985. 

FOR FURTHER INFORMATION CONTACT: 

Orville I. Overboe, Agricultural 
Economist, Commodity Analysis 
Division. ASCS-USDA. P O. Box 2415, 
Washington, D.C. 20013, Telephone (202) 
447-4417. Since this determination is 
calculated In accordance with the 
statutory formula, the requirement of an 
Impact Analysis has been waived 
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been designated “not major.*' It was 
designated “not major" because it will 
not result in: (1) Ah annual effect on the 
economy of $100 million or more: (2) 
major increases in costs or prices for 
consumers, individual mdu»trl»?s. 

Federal, State or local Government 
agencies, or geographic regions; or (3) 
significant adverse impacts on 
competition, employment, investment, 
productivity, innovation, or the ability of 
IJ.S.-based enterprises to compete with 
foreign based enterprises In domestic or 
export markets. 

The title and number of the federal 
assistance program to which this notice 


applies to are: Title—Commodity Loans 
and Purchases; Number—10.051 as 
found in the Catalog of Federal 
Domestic Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since the 
Commodity Credit Corporation (CCC) is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking w r ith respect to the 
subject matter of this notice. 

Section 201(g)(1) of the Agricultural 
Act of 1949, as amended, provides that 
the price of soybeans for each of the 
1982 through 1985 marketing years shall 
be supported through loans and 
purchases at a level equal to 75 percent 
of the simple average price received by 
farmers for soybeans for each of the 
preceding five marketing years, 
excluding the high and low valued 
years, except that the support price may 
not be less than $5.02 per bushel. 
However, if the Secretary of Agriculture 
determines that the average price 
received by producers for soybeans in 
any marketing year is not more than 105 
percent of the level of loans and 
purchases for such marketing year, the 
support level may be reduced for the 
next marketing year by the amount 
which is determined to be necessary to 
maintain domestic and export markets 
for soybeans, except that the price 
support level cannot be reduced by more 
than 10 percent in any year nor below 
$4.50 per bushel. 

Section 201(g)(1) also provides that 
the Secretary must make a preliminary 
announcement of the level of price 
support not earlier than 30 days prior to 
September 1. the beginning of the 
marketing year, based upon the latest 
information and statistics then 
available. The Secretary must make a 
final announcement of such level as 
soon as full information and statistics 
ore available on prices for the five years 
preceding the beginning of the marketing 
year for which the level of support is 
determined. The finul level of price 
support must be announced no later 
than October 1 of the marketing year to 
which the announcement applies. The 
final level of support cannot be less than 
that of the preliminary announcement. 

A preliminary level of price support of 
$5.02 per bushel for the 1985 crop of 
soybeans was determined and 
announced on August 22,1985 (50 FR 
33987). As set forth below, it has been 
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determined that the final level of price F 

support for the 1985 crop of soybeans Is 
$5 02 per bushel. F 

Determination ( 

The simple average price received by 
farmers for soybeans for each of the 
preceding Five years, excluding the high 
and low valued years, is $8.46 per 
bushel. This determination is based on 
the following data: 

in 

Simple-Average Soybean Prices (oouAfLs 

PER BUSHEL) 
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(2) Average of the five years, 
excluding the low valued year (1984) 
and the high valued year (1983): 

($7.50+$6.05 + $5.83)/3^$6.46 per 
bushel. 

(3) The Final price support level 
calculation is $8.48X75=$4.85. The 
calculated final price support level of 
$4.85 per bushel is less than the 
statutory minimum level of $5.02 per 
bushel, llie projected average price of 
soybeans received by producers during 
the marketing year 1984 ($5.85) 
exceeded 105 percent of the 1984 price 
support level for sovbeans 

($5.02 x 1,05=$5.27)*. There Is. therefore, 
no basis for reducing the final price 
support level for soybeans below the 
statutory minimum level of $5.02 per 
bushel. Accordingly, the Final 1985-crop 
soybean price support level is $5.02 per 
bushel. 

(Sec, 201(g)(1) of the Agricultural Act of 1949 
as amended (7 U.S.C. 1448 (g)(1)). 

Signed at Washington. D.C* on August 28 . 
1985. 

)ohn R. Norton 111, 

A ding Secretory. 

|FR Doc. 85-21287 Filed 9-3-85: 845 am| 

SILLING CODE 2410-05-m 


Forest Service 

Cha!tis National Forest Grazing 
Advisory Board; Meeting 

The Chullis National Forest Advisory 
Board will meet at 1.00 p.m.. MST, on 
November 8,1985 at the Lost River 
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Ranker District Office, Mackay. Idaho, 
The purpose of this meeting is to 
discuss, and receive advice and 
recommendations for. the utilization of 
riinge betterment funds, and 
development of allotment management 
plans for Fiscal Years 1986 and 1987. 

The meeting will be open to the 
public. Persons who wish to attend 
should notify Ralph fenkins at the 
Challis National Forest Supervisor’s 
Office. Challis. Idaho (208/879-2285). 
Written statements may be filed with 
the committee before or after the 
meeting. 

Dated: August 29.1985 
|ack C. Griswold. 

Format Superv isor. 

IKK Doc. 65-21331 Filed 9-5-85; 8 45 am) 

8aUNO COO€ 3410-11-tf 


Rural Electrification Administration 

Soulh Mississippi Electric Power 
Association. Hattiesburg. MS; 

Proposed Loan Guarantee 

agency: Rural Electrification 
Administration (REA). USDA. 
action: Proposed Loan Guarantee. 

summary: Under the authority of Public 
Law 93-32 (87 STAT. 65) and in 
conformance with applicable agency 
policies and procedures as set forth in 
REA bulletin 29-22 (Guarantee of Loans 
for Bulk Power Supply Facilities), notice 
is hereby given that the Administrator of 
REA will consider providing a guarantee 
supported by the full faith and credit of 
the United States of America for a loan 
in the approximate amount of 
$6400,000 to South Mississippi Electric 
Power Association. (SMF.PA), 
Hattiesburg. Mississippi. This loan 
guarantee will provide funds needed to 
complete funding for SMEPA’s ten 
percent ownership interest in the Grand 
Culf Nuclear Unit No. 1 constructed by 
Middle South Energy. 

FURTHER INFORMATION CONTACT: 

Mr Henry L Thomas. General Manager. 
South Mississippi Electric Power 
Association. P.O.1589. Hattiesburg. 
Mississippi 39401. 

SUPPLEMENTARY INFORMATION: Legally 
organized lending agencies capable of 
making, holding and serv icing the loan 
proposed to be guaranteed may obtain 
information on the proposed program, 
including the engineering and economic 
feasibility studies and the proposed 
schedule for advances to the borrower 
of the guaranteed loan funds from Mr. 
Thomas at the address given above. 

In order to be considered, proposals 
must be submitted on or before October 


7,1985 to Mr. Thomas. The right is 
reserved to give such consideration and 
to make such evaluation or other 
disposition of all proposals received as 
SMEPA and REA may deem 
appropriate. Prospective lenders are 
advised that the guaranteed financing 
for this project is available from the 
Federal Financing Bank under a 
standing agreement with the Rural 
Electrification Administration. 

Copies of REA Bulletin 20-22 are 
available from the Director. Public 
Information Office. Rural Electrification 
Administration. U.S. Department of 
Agriculture. Washington. D.C. 20250. 

|This program is listed in the Catalog of 
Federal Domestic Assistance as 10.850— 
Rural Electrification Loans and Loan 
Guarantees.) 

Dated: August 30, 1985. 

Harold V. Hunter. 

Administrator. 

|FR Doc. 85-21282 Filed 9-5-85; 8 45 am) 

BALING COOC 3410-lt-U 


Soil Conservation Service 

Madison-Cypress Creek Watershed. 
TN; Finding of No Significant Impact 

agency: Soil Conservation Service, 
USDA. 

action: Notice of a Finding of No 
Significant Impact. 

summary: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969: the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service. 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Madison-Cypress Creek Watershed. 
Madison County, Tennessee. 

FOR FURTHER INFORMATION CONTACT: 
Donald C. Bivens, State Conservationist, 
Soil Conservation Service. 675 Estes 
Kefauvcr FB-USCH. 801 Broadway. 
Nashville. TN 37203, telephone (615) 
251-5873. 

SUPPLEMENTARY INFORMATION: The 

environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings. Donald C. Bivens. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns watershed 
protection. The planned works of 


improvement include accelerated 
technical and financial assistance for 
land treatment on 4.540 acres of upland 
cropland. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available lo fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Donald C. Bivens. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 

(This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.901—Watershed Protection and Flood 
Prevention—and is subject to the provisions 
of Executive Order 12372 which requires 
intergovernmental consultation with State 
and local officials.) 

Billy K. Benson, 

Deputy State Conservationist. 

August 29. 1985. 

(FR Doc 85-21360 Filed 9-5-85; 8*5 am) 

BALING COOC 3410-1»-M 


ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 

Meeting 

agency: Architectural and 
Transportation Barriers Compliance 
Board. 

action: Notice of ATBCB Meeting. 

summary: The Architectural and 
Transportation Barriers Compliance 
Board (ATBCB) has scheduled a meeting 
to be held from 10:00 AM to 1:00 PM. on 
Wednesday, September 11,1985. to take 
place in the Hubert Humphrey Building. 
Conference Room 723A. 200 
Independence Avenue, SW., 

Washington. D.C. 

Items on the agenda: Revisions to 
Authorities and Delegations; release 
and/or publication of the Signage Report 
and the Detectable Tactile Surface 
Treatment Report prepared by Georgia 
Tech: Board action on ANSI Alt7.1 
ballot on the next edition of 
’’Specifications for Making Buildings 
and Facilities Accessible to and Usable 
by Physically Handicapped People;” 
report on Recreation Working Croup/ 
Technical Paper; staff recommendations 
on McCraw-Hiil’s Time-Saver 
Standards for landscape Architecture: 
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Board comments and/or 
recommendations concerning existing 
and recommended Board publications; 
overview presentation by the Acting 
Director of Research on how current and 
proposed research relates to sections of 
the MCRAD and UFAS. 
date: Wednesday, September 11.1985— 
10:00 AM-lrOOPM. 
address: Department of Health and 
Human Services Hubert Humphrey 
Building. Conference Room 723A, 200 
Independence Avenue, SW., 

Washington. D.C. 

All other committees of the ATBCB 
will meet on Monday and Tuesday, 
September 9 and 10. in the Hubert 
Humphrey Building. Room 723A. 200 
Independence Avenue. SW.. 

Washington. D.C. 

FOR FURTHER INFORMATION CONTACT: 

Larry Allison, Special Assistant for 
External Affairs (202) 245-1591 (voice of 
TOD). 

Robert M. Johnson, 

Executive Director 

|FR Doc. 85-21279 Filed 9-5-85; 8:45 am) 

SiLOMG CODE MiO 


DEPARTMENT OF COMMERCE 
International Trade Administration 
(C-351-0211 

Certain Carbon Steel Products From 
Brazil; Final Results of Changed 
Circumstances Administrative Review 
and Revocation of Countervailing Duty 
Order 

agency: International Trade 
Administration. Import Administration, 
Department of Commerce. 
action: Notice of Final Results of 
Changed Circumstances Administrative 
Review and Revocation of 
Countervailing Duty Order. 

summary: On June 19,1985. the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain carbon steel products from 
Brazil and announced its tentative 
determination to revoke the order. The 
review covers the period from October 
1, 1984. 

We gave interested parties an 
opportunity to comment. After 
considering all of the comments 
received, we determine thut domestic 
interested parties are no longer 
interested in continuation of the order, 
and we are revoking the order. In 
accordance with the petitioner‘s 
notification, the revocation will apply to 
all certain carbon steel products 


entered, or withdrawn from warehouse, 
for consumption on or after October 1. 
1984. 

EFFECTIVE date: October 1.1954. 

for further information contact: 

Peggy Clarke or A1 Jemmott. Office of 
Compliance. International Trade 
Administration. U.S. Department of 
Commerce, Washington. D.C 20230: 
telephone: (202) 377-2788. 

supplementary information: 

Back ground 

On June 19,1985. the Department of 
Commerce (“the Department**) 
published in the Federal Register (50 FR 
25437) the preliminary results of its 
changed circumstances administrative 
review of the countervailing duty order 
oivcertain carbon steel products from 
Brazil (49 FR 25655. June 22,1984). The 
Department has now completed that 
administrative review, in accordance 
with section 751 of the Tariff Act of 1930 
(“the Tariff Act”). 

Scope of the Review 

Imports covered by the review are 
shipments of Brazilian hot-rolled carbon 
steel plate in coil, hot-rolled carbon steel 
sheet, and cold-rolled carbon steel 
sheet. Such merchandise is currently 
classifiable under items 607.6610. 
607.6710. 607.6720, 607.673a 607.674a 
607.8320, 607.8342, 607.8350, 607.8355, 
and 607.8360 of the Tariff Schedules of 
the United States Annotated. The 
review covers the period from October 
1.1984. 

Analysis of Comments Received 

Wc gave interested parties an 
opportunity to comment on the 
preliminary results and tentative 
determination to revoke. We received 
written comments from COSIPA. 
USIMINAS, and CSN (“the 
respondents”), from Hansa*World Cargo 
Service, Inc., an importer, and from the 
United States Steel Corporation, the 
petitioner. 

Comment 1 

The respondents contend that interest 
should be paid on the cash deposits of 
estimated countervailing duties 
refunded as a result of the revocation of 
the order. 

Deportment's Position 

We agree. We will instruct the 
Customs Service to refund with interest 
all cash deposits made on shipments of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after October 1.1984. 


Comment 2 

The respondents contend that this 
notice should state the date by which on 
administrative review must be 
requested for entries made prior to 
October 1.1984. 

Department's Position 

The Department published on August 
13,1985 (50 FR 32556). an interim-final/ 
final rule itemizing when interested 
parties may request reviews. 

Comment 3 

Hansa argues that the revocation 
should be effective February 10,1984, 
the publication date of the preliminary 
affirmative countervailing duty 
determination (49 FR 5157) and the date 
on which liquidation was suspended, 
not October 1,1984. Hansa states its 
belief that the Arrangement Concerning 
Trade in Steel Products between Brazil 
and the United States (“the 
Arrangement”) was negotiated with the 
understanding that M . . . all 
unliquidated, suspended entries would 
be liquidated at the normal tariff rate/* 

Department's Position 

The Arrangement contains no 
provisions requiring that revocation 
cover all suspended entries. 

Comment 4 

U.S. Steel contends that the 
revocation of the countervailing duty 
order should apply only to the 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after October 1,1964. Using an earlier 
date for revocation would violate the 
intent of the Arrangement. Further. U.S. 
Steel argues lhat the Department has no 
statutory authority to revoke using an 
earlier date because no one has shown 
good cause to conduct a section 751(b) 
review of that period at this time. The 
sole good cause basis for any section 
751(b) review now is the affirmative 
statements of the domestic interested 
parties. Finally, U.S. Steel notes lhat its 
withdrawal of the petition and request 
for revocation of the countervailing duly 
order “were conditioned upon an 
October 1.1984 revocation.” 

Department's Position 

Wc agree and are revoking the order 
for entries, or withdrawals from 
warehouse, for consumption on or after 
October 1,1984. 

Final Results of the Review and 
Revocation 

After review of the comments 
received, wc determine lhat the 
domestic interested parties are no longer 
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interested in continuation of the 
countervailing duty order on certain 
carbon steel products from Brazil and 
that the order should be revoked on this 
basis. 

Therefore, we are revoking the order 
on certain carbon steel products from 
Brazil effective October 1.1984. We will 
instruct the Customs Service to proceed 
with liquidation of all unliquidated 
entries of this merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after October 1,1984, 
without regard to countervailing duties 
and to refund any estimated 
countervailing duties collected with 
respect to those entries. 

This notice does not cover 
unliquidated entries of certain carbon 
steel products from Brazil which were 
entered, or withdrawn from warehouse, 
for consumption prior to October 1.1984. 
The Department will cover any entries 
not covered in a prior administrative 
review and entered, or withdrawn from 
warehouse, for consumption before 
October 1.1984, in a separate review, if 
one is requested. 

This administrative review, 
revocation, and notice are in accordance 
with sections 751 (b) and fc) of the Tariff 
Act (19 U.S.C. 1675 (b). (c)J and 
§§ 355.41 and 355.42 of the Commerce 
Regulations (19 CFR 355.41. 355.42). 

Dated: August 29,1985. 

Gilbert B Kaplan. 

Acting Deputy Assistant Secretary. Import 
Administration . 

|FR Doc. 65-21312 Filed 9-5-85; 845 am] 

B-LUNO coot UlO-OS-44 


National Oceanic and Atmospheric 
Administration 

Marine Mammals; Application for 
Permit; Pueblo Zoological Society 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (10 U.S.C. 1381- 
1407). and the Regulations Governing 
the Taking ond Importing of Marine 
Mammals (50 CFR Part 218), 

1. Applicant: 

a. Name, Pueblo Zoological Society 
(P'360), Pueblo Zoo. 

b. Address. P.O. Box 1245, Pueblo 
Colorado 81002. 

2. Type of Permit: Public Display. 

3. Name and Number of Marine 
Mammals: Cuvier’s beaked whale 
[Ziphius cav/rostris] 3 vertebrae. 

4. Type of Take: To import from 
Bermuda certebrae taken from a 1981 
beached whale. 

5. Location of Activity:_. 


0. Period of Activity: 1 year. 
Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce. Washington, 
D.C. 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
3300 Whitehaven Street NW., 
Washington. D.C.; 

Regional Director. Southeast Region, 
National Marine Fisheries Service. 
9450 Koger Boulevard. St. Petersburg. 
Florida 33702; and 

Regional Director, Northwest Region. 
National Marine Fisheries Service, 
7600 Sand Point Way NE. BIN Cl5700, 
Seattle. Washington 98115. 

Dated August 3a 1985. 

Richard B. Roe. 

Director Office of Protected Species and 
Habitat Conservation , National Marine 
Fisheries Service . 

[FR Doc. 65-21289 Filed 9-5-85; 6:45 ami 

BlLUMQ COOt 3510-22-11 


National Technical Information 
Service 

FY 1986 Price Change Notification 

This is to advise National Technical 
Information Service (NTIS) customers of 
planned price increases for FY 1988. 
Effective October 1,1985. prices for 
paper copy and microfiche reports, the 
GRA&l Annual Index. Software and 
Data Files as well as certain 
subscription/standing order products 
will increase. Prices for Abstract 
Newsletters. Tech Notes. SRIM, 
Published Searches, GRA&I Journal, and 
other subscription/standing order items 
will not increase until January 1.1988. 


Inquiries regarding this price 
notification, or prices changes for other 
agency subscription and standing order 
products should be directed to Dr. 
Melvin ]. Josephs. Associate Director, 
Office of Program and Product 
Management. NTIS, Springfield. VA, 
22161, (703) 487-4674. 

The following list details the price 
changes and the effective dates. North 
American prices are for customers In the 
United States, Canada and Mexico. 
Foreign prices are for all other 
customers. 


Prices Effective October 1.1985 
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Prices Effective October 1,1985— 
Continued 
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Prices Effective January 1.1986 
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Nancy L Moore. 

Budget Analyst Office of Budget 
|PR Doc. 85-21389 Filed 9-4-85; 11:40 am| 

811 UNO COOf 3610-04-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing Import Restraint Limits 
for Certain Cotton Textile Products 
Produced or Manufactured In Turkey 

August 30. 1985. 

On June 17.1985 a notice was 
published in the Federal Register (50 FR 
25116) announcing that, on May 30.1985, 
the United States Government, under 
Article 3 of the Arrangement Regarding 
International Trade in Textiles, had 
requested the Government of Turkey to 
enter into consultations concerning 
exports to the United States of women's, 
girls*, and infants* cotton coats in 
Category 335 and men’s and boys* 
cotton shirts In Category 340. produced 
or manufactured in Turkey. 

The purpose of this notice is to advise 
the public that, inasmuch as no 
agreement has been reached in 
consultations on a mutually satisfactory 
solution concerning these categories, the 
United States Government has decided 
to control imports in Categories 335 and 
340, produced or manufactured in 
Turkey and exported during the twelve- 
month period which began on May 30, 
1985 and extends through May 29.1986 
at levels of 37.322 dozen and 134.829 
dozen, respectively. Should future 
consultations result in agreement on 
different levels, further notice will be 
published in the Federal Register. 

Accordingly, in the letter published 
below the Chairman of the Committee 
for the Implementation of Textile 
Agreements directs the Commissioner of 
Customs to prohibit entry into the 


United States of consumption, or 
withdrawal from warehouse for 
consumption, of cotton textile products 
in Categories 335 and 340 exported 
during the period which began on May 
30.1985 and extends through May 29. 
1986. in excess of the designated 
restraint limits. 

efffective date: September 6.1985. 

FOR FURTHER INFORMATION CONTACT: 

Ann Fields International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce. 
Washington. D.C. (202/377/4212). 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709). as 
amended on April 7.1983 (48 FR 15175), 
May 3.1983 (48 FR 19924). December 14. 
1983 (48 FR 55607), December 30,1983 
(48 FR 57584). April 4. 1984 (49 FR 
13397), June 28.1984 (49 FR 26622). July 
16. 1984 (49 FR 28754). November 9. 1984 
(49 FR 44782). and in Statistical 
I leadnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Ronald I. Levin, 

Acting Chairman . Committee for the 
Implementation of Textile Agreeements. 

August 30.1985. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs 
Department of the Treasury 
Washington . D C. 20229 
Dear Mr. Commissioner Under the terms ol 
section 204 of the Agricultural Act of 19S6. as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on Dccembe; 15,1977 and 
December 22.1981; and in accordance with 
the provisions of Executive Order 11651 of 
March 3.1972. as amended, you are directed 
to prohibit effective on September 0.1965. 
entry into the United States for consumption 
and withdrawal from warehouse for 
consumption of cotton textile products in 
Categories 335 and 340. produced or 
manufactured in Turkey and exported during 
the twelve-month period which began on 
May 30,1985 and extends through May 29. 
1966. in excess of the following levels: 


Category 

12 mon*h rafttro**’ 
level • 

aas. 

37,322 doron 

134.629 Oaten 

340 



• Tha lava* hove nol bean adjusted !o m«tocf ary import* 
axported after May 2V, 1906 


Textile products in Categories 335 and 340 
which have been exported to the United 
States prior to May 30,1985 shall not be 
subject to this directive. 

Textile products in Categories 335 and 340 
which have been released from the custody 
of the U.S. Customs Service under the 
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'irovisiont of 19 U.S.C 1440(b) or 
1484(d)(1)(A) prior to the effective date of this 
directive shell not be denied entry under this 

directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13,1982 (47 
FR 55709), as amended on April 7. 1983 (48 FR 
15175). May 3.1983 (48 FR 19924). December 
14. 1983 (48 FR 55607), December 30.1983 (48 
FR 57584), April 4. 1984 (49 FR 13397). June 28. 
1984 (49 FR 26622). July 16.1984 (49 FR 28754), 
November 9,1984 (49 FR 44782), and in 
Statistical Headnote 5. Schedule 3 of the 
Turiff Schedules of the United States 
Annotated (1985). 

in carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreipi affairs 
exception to the rulemaking provisions of 5 
U3.C 553. 

Sincerely. 

Ronald L Levin. 

Acting Choi mum. Committee for the 
Implementation of Textile Agreements. 

|FR Doc 85-21313 Filed 9-5-85; 8:45 am) 

SIUJNG COOS J6IS-0*-* 


COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement Ust 1985; Addition 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Addition to Procurement List. 


summary: This action adds to 
Procurement List 1985 a service to be 
provided by workshops for the blind 
and other severely handicapped. 
EFFECTIVE DATE: September 8,1985. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5. Suite 
1107, 1755 Jefferson Davis Highway. 
Arlington. Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 

C W. Fletcher. 1703) 557-1145. 
SUPPLEMENTARY INFORMATION: On June 
7.1985. the Committee for Purchase from 
the Blind and Other SevereJy 

1 iandicapped published a notice (50 FR 
240181 of proposed addition to 
Procurement List 19B5. October 19.1984 
(49 FR 41195). 

Addition 

After consideration of the relevunt 


matter presented, the Committee has 
determined that the service listed below 
is suitable for procurement by the 
Federal Covemment under 41 U.S.C. 46- 
43c, 85 Slat. 77 and 41 CFR 51-2.8. 

1 certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. T he action will not have a serious 
economic impact on any contractors for 
the service listed. 

c. The action will result in authorizing 
small entities to provide the service 
procured by the Government. 

Accordingly, the following service is 
hereby added to Procurement List 1985: 
Janitorial/Custodia). National Institute 
for Occupational Safety and Health, 

5555 Ridge Avenue. Cincinnati, Ohio. 
C.W. Fletcher, 

Executive Director 

|FR Doc. 85-21311 Filed 9-5-65; 6:45 am) 

BILLING CODE M20-&-M 


COMMODITY FUTURES TRADING 
COMMISSION 

Exchange Proposal To Trade 
Commodity Options 

agency: Commodity Futures Trading 
Commission. 

action: Notice of availability of the 
terms and conditions for the application 
of the Citrus Associates of the New 
York Cotton Exchange, Inc. for trading 
commodity options on frozen 
concentrated orange juice futures 
contracts. 


SUMMARY: The Citrus Associates of the 
New York Cotton Exchange. Inc. (“CA/ 
NYCE”) has submitted an application to 
trade options on frozen concentrated 
orange juice (“FCOJ") futures contracts 
under the three-year pilot program 
adopted by the Commodity Futures 
Trading Commission (‘'Commission*’). 
The Commission believes that public 
comment on the proposal is in the public 
interest and is consistent with its option 
regulations and with the purposes of the 
Commodity Exchange Ad. 
date: Comments must be received on or 
before October 7.1985. 
address: Interested persons should 
submit their views and comments to 
Jean A. Webb. Secretary. Commodity 
Futures Trading Commission. 2033 K 
Street. NW., Washington. D.C. 20581. 


Reference should be made to the CA/ 
NYCE FCOJ option contract. 

FOR FURTHER INFORMATION CONTACT: 

Fred Linse, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street. NW., 
Washington, D.C. 20581 (202) 254-7303. 

SUPPLEMENTARY INFORMATION: The 

Commission has previously adopted 
regulations to govern a three-year pilot 
program under which options on certain 
commodity futures contracts are 
permitted to be traded on domestic 
boards of trade designated by the 
Commission as contract markets for 
option trading (46 FR 54500 (November 
3.1981)). * 1 Initially, the pilot program 
provided that each board of trade would 
be approved for trading in no more that 
one futures option contract These 
regulations were subsequently amended 
to permit domestic boards of trade to be 
designated as contract markets for up to 
five options on certain futures contracts 
(49 FR 33641 (August 24.1984)). Further, 
the Commission has amended its 
regulations to permit each board of 
trade to be designated in up to two 
options on domestic agricultural futures 
contracts in addition to these five 
permissible option designations (49 FR 
2752 (January 23.1984)). The New York 
Cotton Exchange has been designated 
as a contract market in options on 
cotton futures contracts. 

CA/NYCE has applied for contract 
murket designation, pursuant to Section 
4c(c) of the Commodity Exchange Act, 7 
U.S.C. 8c(c) (1982) (“Act"), and 
Commission Regulation { 33.5. to trade 
options on frozen concentrated orange 
juice futures contracts. 

A copy of the terms and conditions of 
the proposed CA/NYCE option on FCOJ 
futures contracts will be available for 
inspection at the Office of the 
Secretariat. Commodity Futures Trading 
Commission, 2033 K Street. NW., 
Washington. D.C. 20581. Copies of these 
materials can be obtained through the 
Office of the Secretariat by mail at the 
above address or by phone at (202) 254- 
6314. 

Other materials submitted by CA/ 
NYCE in support of its application for 
contract market designation may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C 


' The commodities which are eligible (or the 
Initial pilot program are cnmmodifi** which are not 
enumerated in Section 2(*)(l)tA) of the Commodity 
Exchange Act. The enumerated caramodmes are 
generally agricultural product* which are produced 
tn tbi* country. Frusen concentrated orange (nice it 
an enumerated commodity. 
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552) and the Commission'd regulations 
thereunder (17 CFR Part 145 (1983)). 
except to the extent they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOL Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any persons interested in submitting 
written data, views or arguments on the 
terms and conditions of the proposed 
option contract, or with respect to other 
materials submitted by CA/NYCE in 
suppport of its application, should send 
such comments to Jean A. Webb. 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street. NW.. 
Washington, D.C. 20581. by October 7, 
1985. 

Issued in Washington, DC., on August 30. 
1985. 

Jean A. Webb, 

Secretory of the Commission. 

|FR Doc. 85-21238 Filed 9-5-85; 8:45 am| 

BILLING COO€ S351-01-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Finding of No Significant Impact 
(FONSI); Ground Wave Emergency 
Network (GWEN) 

Description of Proposed Action and 
Alternatives 

The Ground Wave Emergency 
Network is an emergency 
communications system which will be 
deployed within the Continental U.S. 
(CONUS) to enhance the survivability 
and control of U.S. strategic forces. The 
Bystem consists of: Relay Terminals. 
Receive Only Terminals, and Input/ 
Output Terminals. The program will be 
acquired in three separate stages 
identified as: Initial Connectivity 
Capability (FOC). 

Each site will consist of a 300- foot- 
high antenna with guy w’ircs plus a 
buried ground plane antenna of radial 
wires, a fenced-in area containing an 
enclosure for appropriate 
communication equipment, and a power 
generator with fuel storage. 

This system will be comprised of a 
large network of radio receive and radio 
transmit stations (approximately 400) 
that relay messages throughout CONUS. 
If some nodes have been destroyed, 
messages will be routed around the 
inoperative nodes and still reach the 
intended destination. 


It is necessary that any candidate 
communication system for this 
application survive the effects of 
electromagnetic pulse. This requirement 
rules out the use of assets such as the 
commercial telephone systems and other 
communication techniques that are 
adversely affected by a disturbed 
atmosphere. Only line-of-sight systems 
and ground wave communication 
systems remain as possible alternatives. 
The use of microwave systems for line- 
of-sight relay terminals would require in 
excess of 10.000 installations. The large 
number of relay terminals rule out this 
alternative because of environmental 
impacts, costs and construction 
schedules. The no action alternative 
would deprive U.S. strategic forces of 
communications capability as existing 
systems cannot fully perform the 
functions required of GWEN. 

Anticipated Environmental Effects 

Construction noise and diesel 
generator noise is expected but will be 
moderate. Air quality during 
construction grading and power 
generator operation will be affected 
slightly. 

Since some of the sites are unmanned 
and others are minimally manned, there 
will be insignificant impact on solid 
waste and water quality. The 
appropriate fuel storage and spill 
prevention measures in accordance with 
all applicable local, state or Federal 
requirements will be implemented to 
assure that no water contamination 
occurs. 

The radio frequency radiation field 
levels outside the exclusion fence are 
well below hazardous levels and pose 
no hazard to people. In addition, 
radiological hazard teams will conduct 
measurements to verify levels of 
radiation and will post warning signs to 
restricted access areas. 

No socio-economic impact is 
anticipated due to operation of the 
unmanned relay sites and a minimal 
impact in the form of a requirement for a 
few new operation, support and 
maintenance personnel is anticipated at 
some of the other sites. 

Conclusion 

As a result of the insignificant 
anticipated impacts in all environmental 
factors, a Finding of No Significant 
Impact (FONSI) is made for the GWEN 
system. An Environmental Assessment, 
dated April 1985, which analyzes the 
proposed project is on file at: Electronic 


Systems Division/DEP, Attn: Mr. A1 
Scansaroli. Hanscom AFB. MA 01731. 
Patsy |. Connor. 

Air Force Federal Register Unison Officer 
(FR Doc. 85-21329 Filed 9-5-85: &45 ami 
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Corps of Engineers; Department of 
the Army 

Intent to Prepare a Draft 
Environmental Impact Statement 
Supplement (DEIS) for the Yakima- 
Union Gap Flood Damage Reduction 
Project, Washington 

agency: U.S. Army Corps of Engineers. 
DOD. 

action: Notice of Intent to Prepare a 
DEIS for the Yakima-Union Gap Flood 
Damage Reduction Project. 


summary: 1 . Proposed Action. The 
project area is comprised of portions of 
the cities of Yakima and Union Gap. and 
unincorporated sections of Yakima 
County in eastern Washington. A 
Feasibility Report and EIS were 
completed for this project in 1976. and 
the final EIS was filed with the Council 
on Environmental Quality on 14 May 
1981. The Feasibility Report 
recommended that 9 miles of existing 
levees between the confluence of the 
Naches and Yakima Rivers and the 
Highway 24 (Moxee) Bridget be 
improved, and that 2.7 miles of left bonk 
levee and 1.1 miles of right bank levee 
be constructed downstream of the 
Moxee Bridge to protect primarily 
farmland, residences, and the Yakima 
Sewage Treatment Plant. The purpose of 
the present investigation is to reaffirm 
the engineering, social, environmental, 
and economic viability of the plan 
proposed during feasibility 
investigations and continue engineering 
planning which will provide a basis for 
construction. This phase of Corps of 
Engineers study is called Continued 
Planning and Engineering (CP&E). In 
addition, the DEIS supplement will 
address subjects not discussed in detail 
in the original EIS. particularly, habitat 
preservation, growth impacts, and 
cultural resources. 

2. Alternatives. Viable alternatives to 
a levee project have not been identified. 
However, opportunities to minimize 
social and environmental project 
impacts will be investigated. Detuiled 
design studies will be conducted to 
determine if the levee alinement and 
design can be altered to avoid impacts 
to riparian vegetation, fish and wildlife 
habitat, and existing recreational 
facilities on or adjacent to the levees. 
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3. Scoping Process . 

a. Public Involvement Program. Two 
scoping meetings have taken place (27 
March 1985 and 29 July 1985) involving 
nine agencies and groups. Additional 
public involvement will be scheduled 
throughout CPAE. 

b. Significant Concerns . Several study 
concerns surfaced during the feasibility 
study and the initial scoping, and w ill 
continue to be addressed during CP&E. 
Some of the most important concerns 
are the following: 

(1) Develop a project design that will 
avoid or minimize impacts to riparian 
vegetation, and fish and wildlife habitat. 

(2) Develop a landscaping plan for the 
levee segment that will replace the 
existing buffer vegetation in Sportsman 
Park. 

(3) Examine levee designs or a cost- 
sharing plan that could help to retain or 
replace existing bike paths on the 

levees. 

(4) Perform a culturui resources 
reconnaissance that will identify 
historic and prehistoric resources within 
the project area and prescribe necessary 
salvage or mitigation measures. 

(5) Evaluate the impacts of 
constructing levees downstream of the 
Moxee Bridge on water quality and 
development in the area. 

c. Environmental Review and 
Consultation Requirements . This project 
investigation is being coordinated with 
the U.S. Fish and Wildlife Service and 
will satisfy requirements of the Fish and 
Wildlife Coordination Act and section 
7(c) of the Endangered Species Act 
Section 404 of Public Law 92-500 
requires an evaluation of the effects of 
uctivites on aquatic ecosystems 
involving the discharge of dredged or 
filled material in waters of the United 
States. A section 404(b) evalution which 
discusses the project impacts on the 
aquatic ecosystem will be developed. 

4. Availability of DEIS Supplement 
The DEIS supplement is presently 
scheduled to become available to the 
public in August 1986. 

address: Additional information about 
the proposed action and DEIS 
supplement can be obtained by 
contacting the enviommcntal 
coordinator Mr. Michael Scuderi. 
Environmental Resources Section. 
Seattle District. Corps of Engineers. Post 
Office Box 03755. Seattle. Washington 
98124. Telephone (206) 764-3624/(FTS 
399-3624). 

Dated: August 30. 1985. 

Koger F. Yankoupc. 

Colonel Corps of Engineers, District 
Engineer. 

[FR Doc. 85-21333 Filed 9-5-65; 8:45 ami 

StCLIMQ CODE 3710-ER-W 


Intent for an EIR/EIS for a Regulatory 
Permit To Excavate a Connection to 
the Sacramento River, Adjacent to the 
City of Sacramento, CA 

agency: Sacramento District. U.S. Army 
Corps of Engineers. DOD. 
action: Notice of Intent to prepare an 
FJS/EUL_ 

summary: The proposed inland marina 
will be the centerpiece for a large 
residential commercial waterside 
development along the Sacramento 
River. The proposed project involves 
developing a 300 acre site. The applicant 
intends to construct an inland marina by 
excavating about 1.2 million cubic yards 
of material. The excavated materia) will 
be placed in a floodway to provide fill 
for residential and commercial sites. The 
fill will also raise the sites above the 
flood plain elevation of 32 feet. 

About 800 residential units, a 800 
room hotel, a convention center, 125.000 
squure feet of retail commercial 
buildings and 450.000 square feet of 
office business buildings will be 
constructed on the upland area, 
including the area within the floodway 
of the Sacramento River. 

At present, the site is undeveloped 
and heavily vegetated with a variety of 
plants. Much of the development will be 
done on the riverward side of the levee 
that protects the community of 
Broderick from floods from the 
Sacramento River. The area to be 
developed has been designated open 
space by the East Yolo County General 
Plan. The remainder of the site has been 
designated low to middle density. The 
project is within the boundaries of a 
proposed redevelopment area. 

Alternatives: 

The following alternatives are being 
considered: 

1. Reduced scope of project. 

2, Change in siting of redevelopment 
features including only construction of 
the marina in the flood plain; all housing 
moved out of the floodway. 

Other alternatives identified during 
the scoping process will be considered. 
Significant issues that have been 
identified to date that will be discussed 
in the EIS/EIR: 

1. Ecological resources. 

2. Hydrology and water quality. 

3. Change in hydraulic characteristics 
of the river and project effect on the 
floodway. 

4. Social and economic impacts. 

5. Impacts on wildlife habitat and 
endangered species. 

Other issues identified during the 
scoping will be discussed in the E1S. A 
public notice describing the project will 


be sent to all known interested parties 
requesting comments on the project and 
on the scope of the EIS/EIR. 

Scoping Process 

Other environmental review and 
consultation requirements which will be 
conducted concurrently with the NEPA 
process includes Section 401 and 404 of 
the Clean Water Act. Fish and Wildlife 
Coordination Act. National Historic 
Preservation Act, Endangered Species 
Act, and Executive Order 11988 on 
Flood Plain Management. 

We estimate the draft EIS/EIR will be 
available to the public on January I960. 
The Environmental Impact Statement 
will be prepared by the EDAW. Inc. 
Questions concerning the proposed 
actions and EIS/EIR should be directed 
to Tom Coe. Regulatory Section. ILS. 
Army Corps of Engineers, 650 Capitol 
Mall. Sacramento. California 95814 (916) 
551-2270, FTS 400-2270. 

Wayne J. Scholl. 

Colonel, Corps of Engineers , District 
Engineer 

|FR Doc 85-21330 Piled 9-5-85; 8.45 am) 
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Department of the Navy 

Chief of Naval Operations Executive 
Panel Advisory Committee 
Technology Base Task Force; Closed 
Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. epp.). notice is hereby given that 
the Chief of Naval Operations (CNOJ 
Executive Panel Advisory Committee 
Technology Base Task Force will meet 
September 23-24.1985. from 9 a.m. to 5 
p.m. each day. at 4401 Ford Avenue. 
Alexandria, Virginia. All sessions will 
be closed to the public. 

The purpose of this meeting is to 
explore the relationship between Navy 
strategic planning process and the 
Technology Base. The entire agenda for 
the meeting will consist of discussions 
of key issues regarding the integration of 
technology management with strategic 
planning and requirements definition 
and related intelligence. These matters 
constitute classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 
national defense and is, in fact, properly 
classified pursuant to 9uch Executive 
order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(l) of 
title 5, United States Code. 
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For further information concerning 
this meeting, contact Lieutenant Thomas 
E. Arnold, Executive Secretary of the 
CNO Executive Panel Advisory 
Committee. 4401 Ford Avenue. Room 
92B. Alexandria. Virginia 22302-0260. 
Phone (703) 750-1205. 

Dated: August 29.1985. 

William F. Rous. |r„ 

Lieutenant. /ACC. US Naval Roser\’c. 
Federal Register Liaison Officer. 

|FR Doc. 85-21315 Filed 9-5-65; 8:45 nm| 

BILLING COOC U10-AE-M 


Intent To Prepare a Draft Joint 
Environmental Impact Statement for a 
Land Exchange and Energy Recovery 
Project, Naval Air Station, Miramar, CA 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) and the Council on 
Environmental Quality Regulations (40 
CFR Part 1506.6), the Department of the 
Navy and California Energy 
Commission (CEC) will prepare a joint 
environmental impact statement for a 
proposed land exchange with the City of 
San Diego and a waste-to-energy 
project. 

Land located on the south edge of 
Miramar Naval Air Station, west of 
1 lighway 163 and east of Convoy Street, 
will be traded to the City in exchange 
for land now owned by the City. The 
land, when acquired by the City will be 
leased to a private company for 
construction and operation of a 62 
megawatt. 2250 ton per day waste-to- 
energy facility for disposal of muncipal 
solid waste. Possible alternatives to the 
proposed actions include but are not 
limited to: no land exchange, sale of the 
land, or exchange of the land to some 
other party for other uses. 

Affected Federal. State, and local 
agencies, any affected Indian tribe, the 
proponent of the action, and other 
interested parties are invited to submit 
written comments regarding the scope 
and significant issues to be analyzed in 
the environmental impact statement; or 
any other matter relevant to the scoping 
process for the affected environment. 
Comments should be submitted as early 
as possible but no later than 15 October 
1965. 

Questions or comments regarding 
scoping or the environmental impact 
statement should be addressed to: 

a. For the proposed land exchange; 

Dana Sakamoto, Western Division. 

Naval Facilities Engineering 

Command, P.O. Box 727. Code 203. 

San Bruno. CA 94006, 

b. For the waste-to-energy project; 

Christopher Tooker, California Energy 
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Commission, Siting and 
Environmental Division. 151619th 
Street, Sacramento. CA 95814. 
Dated: August 30. 1985. 

W.F. Roos. Jr.. 

Lieutenant JACC. US. Naval Resen e. 
Federal Register Liaison Officer. 

|FR Doc. 85-21314 Filed 9-5-65; 8:45 am| 

BILLING COOC 3010-AC-H 


National Environmental Policy Act; 
Record of Decision To Homeport a 
Carrier Battle Group (CVBG) in the 
Puget Sound Region (Everett), WA 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act 
(NEPA) of 1969 and the Council on 
Environmental Quality Regulations (40 
CFR Part 1500), the U.S. Navy 
announces its decision to construct, 
homeport and operate a Carrier Battle 
Group (CVBG) in the Puget Sound region 
and specifically to be located at Everett. 
Washington. 

Everett is to be the homeport for up to 
fifteen ships to include a nuclear 
powerecLAircraft Corner (CVN), three 
Guided Missile Crosiers (CG) (two of 
which are to be nuclear powered), two 
Destoyers (DD). two Guided Missile 
Destroyers (DDG). four Guided Missile 
Frigates (FFG) and two Mine 
Countermeasures ships (MCM). The 
homeport will involve some 8200 
military personnel and about 8750 
civilians including an estimated 7600 
military dependents. 

Four of the ships would be Naval 
Reserve Forces (NRF) ships and would 
operate independently of the main 
Battle Group, which would consist of the 
Carrier and ten combatents. One 
additional ship, a Destroyer Tender 
(AD) would spend one month per 
quarter at the homeport. Two Fast 
Combat Support Ships (AOE's) which 
are homeported currently at the Puget 
Sound Naval Shipyard (PSNS) in 
Bremerton would participate in some 
Battle Group activities but would remain 
homeported at PSNS. Several small 
service craft (10 to 15). such as tug 
boats, fuel boats, barges, and pusher 
boats, would also be included at the 
homeport. Location of a homeport 
facility at the 110 acre Norton Avenue 
Terminal site in Everett will require 
construction of a wide range of support 
facilities. The facilities to be constructed 
would include berthing for up to 15 ships 
plus yard craft, waterfront support 
facilities, administrative facilities. 
Bachelor Enlisted Quarters (BEQ), 
recreational facilities, and a Shore 
Intermediate Maintenance Activity 
(SIMA). 


Construction at the homeport site 
would focus on demolition of virtually 
all existing buildings currently on-site 
(except the chill facility) and 
construction of new buildings, utilities, 
parking areas and recreational facilities. 
The large *L” shaped pier at the south 
end of the existing facility would be 
reconstructed and three smaller existing 
piers would be removed. Approximately 
10 acres of existing fill (about 1 million 
cubic yards of material) at the south end 
of the main pier would also be removed. 
A new pier and 1600-foot breakwater 
would be constructed. Construction of 
the ship berthing facilities in the East 
Waterway would necessitate the 
removal of approximately 2.5 million 
cubic yards of bottom materials. 
Dredging operations would be done with 
both a hydraulic dredge and clamshell 
for clean materials and with a clamshell 
in the case of contaminated material. 

The Navy filed a Draft Environmental 
Impact Statement (DEIS) for the 
proposed action on 16 November 1984. A 
public hearing was held subsequently in 
Everett on 14 December 1984. At the 
hearing concerns raised and addressed 
in the DEIS were the impact of the 
homeport siting to the surrounding 
ecology of the area, traffic and 
congestion in Everett resulting from the 
Navy’s presence, potential toxicity and 
disposal of dredged materials, the fiscal 
impacts of the homeport versus 
economic benefits, air pollution, impacts 
on local counties, and impacts of the 
homeporting action on the Tulalip 
Tribes of Washington. The Final 
Environmental Impact Statement (FE1S) 
was filed with the public on 21 June 
1985. 

In selecting a site for the regional 
homeporting. the Navy examined both 
existing Navy facilities and non-Navy 
sites in the northwestern United States. 
Of these alternatives the Norton Avenue 
Terminal in Everett and terminal 91 in 
Seattle, Washington were evaluated in 
detail in the environmental 
documentation prepared along with a 
no-action alternative. Based on multiple 
impact factors which included 
population, housing, aquatic ecology, 
terrestrial ecology, land use. community 
facilities, transportation, available 
energy, air quality, esthetics, economic 
considerations and others, the Norton 
Avenue Terminal Site in Everett, 
Washington was selected. The no-action 
alternative was defined as leaving the 
carrier at an existing west coast port 
and leaving other CVBG vessels at 
current homeport locations, thereby 
depriving their use as a coordinated 
force. 
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Constructing the homeport at Everett 
would require the East Waterway to be 
dredged to depth requirements of the 
homeported Navy ships. About 800.000 
cubic yards of contaminated sediments 
would need to be dredged and diposed. 
This was considered by most reviewers 
as the most significant environmental 
issue. 

The procedures for identifying an 
acceptable disposal option has Involved 
a number of field studies, evaluations of 
dredging and disposal technologies and 
strategies, and close coordination with 
Federal and State regulatory agencies. 
The Navy’s proposal is to use confined 
aquatic disposal of the dredged material. 
This technique would place 
contaminated bottom sediments in a 
Deep Delta site located approximately 
IV* miles southwest of the East 
Waterway in deep water covered by a 
blanket of clean capping material. This 
will isolate contaminants from the 
marine environment. 

Dredging activities would also likely 
result in short-term impacts at the 
dredge site such as localized water 
quality degradation, temporary 
disruption of the benthic invertebrate 
community, and loss of food sources for 
juvenile salmon and demersal fish. 
Disposal of the dredged materials at an 
open water site would result in 
temporary impacts there. Disposal of 
dredged materials will occur at a site 
approved under the Corps of Engineers 
Section 404 Permit Process. Additional 
information, if required, as well as 
further identification of dredging 
technologies will be supplemented by 
the Corps of Engineers as a part of the 
Section 404 permit process. 

Operation of the homeport could 
result in degradation of surfact water 
quality due to discharge of graywater. 
ship maintenance materials, oil spills 
during refueling, and surface runoff from 
ships and on-shore facilities. A major 
uncontrolled oil or fuel spill, should one 
inadvertently occur, would have major 
impacts on wetland areas and on 
associated aquatic, marine wildlife and 
waterbird species. All of these assumed 
impacts have corresponding mitigation 
measures to obviate or lessen the 
impacts should they occur. 

Construction and operation of the 
proposed homeport has the potential to 
affect air quality levels in the immediate 
area. Questions were raised as to the 
degree of impact and the data and 
methodology used by the Navy. Navy 
will review/reevaluate its position for 
construction prior to completion of the 
Section 404 permit application process 
and will comply with applicable 
Prevention of Significant Deterioration 
iPSD) regulations. 


Operation would result in potential 
habitat losses and/or disturbances of 
shorebirds. waterfowL, and marine 
mammals. 

Puget Sound Indian Tribes could lose 
fishing time and gear in their usual and 
accustomed fishing areas as a result of 
homeport operation. There could also be 
a loss of fishing area due to security 
requirments imposed around the 
homeport facility. The Navy is presently 
negotiating with the Tulalip Indian 
representatives to identify specific 
measures to mitigate actuaf or perceived 
impacts on the fishery. A satisfactory 
resolution to these issues is expected 
prior to the homeport becoming 
operational. 

Operation of a homeport at Everett 
would significantly increase the rate of 
population growth in Snohomish 
County. By 1992, the project is expected 
to have caused a population increase of* 
27.000 persons which U a six percent 
increase over the projected population 
growth. Although an estimated 4320 
military personnel are expected to 
reside on ships or in bachelor enlisted 
quarters at the homeport, there would 
be a substantial increase in demand for 
housing between 1989 and 1992. 
Approximately 8600 new housing units 
would be required for military and 
civilian homcport-releated personnel. 
This could result in temporary housing 
shortages, increases in housing costs, 
and displacement of some low income 
families. 

As a result of project-related 
population growth, the overall demand 
for local health and social services 
w ould increase. There would also be 
moderate impacts on public law 
enforcement agencies. 

Certain utilities would experience 
significant impacts due to homeport 
operations. There would be a 
measureable impact on the Everett 
waste water collection system and on 
systems normally utilized for the 
collection and disposal of solid waste. 

Existing traffic loads and patterns will 
be impacted, background noise will be 
increased and the visual character of the 
area will change. Mitigating measures 
noted are possible to offset some of the 
impacts identified. 

Everett was selected as the site 
offering the best combination of overall 
operational characteristics. Berthing is 
satisfactorily accommodated, with 
immediate access to an approach 
channel with adequate maneuvering 
space. Marine services arc available as 
well as access to other goods and 
supplies. Land is available for 
construction of most of the required 
shoreside facilities and personnel 
services can be accommodated. From a 


strictly environmental standpoint the 
homeporting action is considered to 
cause no more of an overall impact than 
the alternative considered. 

The Navy believes that there are no 
outstanding issues to be addressed with 
respect to this project. Some mitigation 
measures require continued 
coordination between the Navy and 
cognizant State and local agencies and 
individual representatives to effect 
implementation of the homeporting 
action and such coordination is 
expected to occur. 

Dated: August 27.1885. 

L. Wayne Amy. Ill, 

Principal Deputy Assistant Secretary of the 
Navy (Shipbuilding and Logistics). 

[FR Doc. 85-21316 Filed 8-5-85: 8*5 am) 

SILLING COOC U10-AC 


Corps of Engineers, Department of 
the Army 

Chief of Engineers Environmental 
Advisory Board; Meeting 

agency: Army Corps of Engineers, 

DOD. 

action: Notice of open meeting. 

summary: Under section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463) this notice sets forth the 
schedule and proposed agenda of the 
forthcoming meeting of the Chief of 
Engineers Environmental Advisory 
Board (FJVB). The meeting is to be 
jointly chaired by Dr. Evan C. Vlachoa. 
Chairman. EAB, and Lieutenant General 
E.R. Heiberg 111. Chief of Engineers. U.S. 
Army. The meeting is open to the public, 

oate; The meeting will be held from 8 00 
a.m., Tuesday. September 24,1985. to 
11:00 a.m., Thursday. September 26, 

1985. Place: The meeting will be held at 
the Marines Memorial Club. Son 
Francisco. California 94102. 

FOR FURTHER INFORMATION CONTACT: 

Captain Glen J. Lozier, Office of the 
Chief of Engineers, Washington, DC 
20314-1000, (202) 272-0103. 

SUPPLEMENTARY INFORMATION: The 

schedule and proposed agenda of the 
Environmental Advisory Board meeting 
is: 

24 September—Tuesday— A.M. Session 

8:00— Meeting convened—Opening remark* 
8:25—Meeting objectives and charge to 
EAB—Chief of Engineers. 

9:00—Introduction and comments—Director 
of Civil Works 
9:45—Old business 

PM, Session 

1:00— Shoreline protection and public atxess 
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1:30—Zoning 

2.00—Development need* 

2.45—Legal aspects 
3 15— Panel discussion 
4:45— Meeting rcccsi 

25 September—Wednesday—AAl Session 

W—Historical changes in Bay linbilal 
8:40-Mitigation of Habitat loss 
9:20—Restoration of Habitat 
10:15—Management of wetland* 

10:45—Panel discussion 

PM Session 

1:00— Knviromrcntu) compliance monitoring 
2:45—Environmental auditing 
3:15—Panel discussion 

26 September—Thursday—AM. Session 

8:00—EAB Report to the Chief of Engineers 
1000—Chief of Engineers response 
10:30—Public comments 
11:00—Meeting ndfoumrd 

John O. Roach. 11. 

Army Liaison Officer with the Federal 
Register. 

|FR Doc. 85-21273 Filed 9-5-85; 8:45 amj 

WUJUG COOC 3710-S2-* 


DEPARTMENT OF ENERGY 

Office of Assistant Secretary for 
International Affairs and Energy 
Emergencies 

Atomic Energy Agreements; Proposed 
Subsequent Arrangement; Austria and 
European Atomic Energy Community 

Pursuant to Section 131 of the Atomic 
Energy Act of 15*54. os amended (42 
U.S.C. 2180) notice is hereby given of a 
proposed “subsequent arrangement** 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(El tRATOM) concerning Peaceful Uses 
of Atomic Energy, as amended, and the 
Agreement for Cooperation between the 
Government of the United States of 
America and the Government of Austria 
concerning Civil Uses of Atomic Energy, 
ns amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreements involves approval of the 
following retransfer R'fT)/AT(EU)-64. 
for the retransfer of 11 test fuel elements 
from the Federal Republic of Germany 
to Austria for use in the Astra research 
reactor in Seibersdorf. Austria in 
connection with the Reduced 
Enrichment Research and Test Reactor 
(RERTR) program. This program is 
intended to reduce the use of highly 
enriched uranium in such reactors. The 
fuel elements contain 21 kilograms of 
uranium, enriched to 19.95% in U-235. 

in accordance with section 131 of the 
Atomic Enrigy Act of 1954, as amended. 


it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 

security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: August 29.1985. 

George |. Bradley. Jr. 

Acting Assistant Secretary for International 
Affairs and Energy Emergencies. 

|FR Doc. 85-21264 Filed 9-5-85; 8:45 am) 
BttUliO COOC MVO-Ot-W 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; Taiwan and 
European Atomic Energy Community 

Pursuant to section 131 of the Atomic 
Energy Act of 1954. as amended (42 
U.S.C 2100) notice is hereby given of a 
proposed “subsequent arrangement*" as 
authorized by the Taiwan Relations Act 
of 1979 (Pub. L 96-8), and under the 
Additional Agreement for Cooperation 
Between the Government of the United 
States of America and the European 
Atomic Energy Community (EURATOM) 
Concerning Peaceful Uses of Atomic 
Eneigy, as amended. 

The subsequent arrangement to be 
carried out under the above mentioned 
authority and agreement involves 
approval of the following retransfer 

RTD/EU (CI)-1. for the retransfer of 
uranium dioxide pellets containing 380 
grams of uranium, enriched to 7.1% in U- 
235. from Taiwan to France, for 
irradiation testing in the OSIRIS reactor. 

In accordance with section 131 of the 
Atomic Energy Act of 1954. as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: Auguit 29.1985 
George J. Bradley, Jr. 

Acting Assistant Secretary for International 
Affairs end Energy Emergencies* 

|FR Doc. 85-21263 Filed 9-5-85; 8:45 am) 
MLUMG CODE $450-01-41 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; European 
Atomic Energy Community 

Pursuant to section 131 of the Atomic 
Energy Act of 1954. as amended (42 
U.S.C. 21G0) notice is hereby given of a 


proposed “subsequent arrangement** 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves approval of the 
following sale: Contract Number S-EU- 
856, to AGIP S.P.A., Italy. 148,8 grams of 
normal uranium, for use as standard 
reference material. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For tin* Department of F-nergy. 

Dated: August 29.1965 
George |. Bradley. Jr.. 

Acting Assistant Secretary for International 
Affairs and Energy Emergencies . 

|FR Doc. 85-21274 Filed 9-5-85; 8 45 am) 

WLUNO COOC $450-01-* 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; European 
Atomic Energy Community 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 21 GO) notice is hereby given of a 
proposed “subsequent arrangement** 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves approval of the 
following sale: Contract Number S-EU- 
849. to the Institute Fuer Strahlenschutz, 
Nurenberg. the Federal Republic of 
Germany, one micrograrn of thorium-221». 
for use as a tracer for determination of 
thorium-228 in environmental samples. 

In accordance with section 131 of the 
Atomic Energy Act of 1954. as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 
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Dated: August 29,1995. 

George J. Bradley. Jr., 

Acting Assistance Secretary for International 
Affairs and Energy Emergencies. 

|FK Doc 95-21277 Filed 9-5-95; 945 am) 

B'LLMMG COOC USCMM-M 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; European 
Atomic Energy Community 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement" 
under the Additional Agreement for 
Cooperation between the Government of 
the United States of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
curried out under the above-mentioned 
agreement involves approval of the 
following sale: Contract Number S-EU- 
857, to the Central Bureau for Nuclear 
Measurements. Ceel, Belgium. 0.009 
grams of uranium, enriched to 3346 in U- 
235, and 0.003 grams of uranium-233. for 
use as standard reference material. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
Inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 

notice. 

For the Department of Energy. 

Dated: August 29.1985. 

George |. Bradley, |r.. 

Acting Assistant Secretary for International 
A ffairs and Energy Emergencies. 

[FR Doc 85-21278 Filed 9-5-83:845 am) 

&LUMG COOC 44&9-41-M 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; Switzerland. 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement" 
under the Agreement for Cooperation 
between the Government of the United 
States of America and the Government 
of Switzerland concerning Civil Uses of 
Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned- 
agreement involves approval for the 
loan, under Contract Number WC-SD- 
21 , of a uranium-liquid argon 
calorimeter, containing approximately 
12,147 kilograms of uranium metal, 


depleted in the isotope U-235, for use in 
a collaborative high-energy physics 
experiment. The calorimeter is to be 
returned to the U.S. following 
completion of the experiment. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy, 

Dated: August 29,1985. 

George J. Bradley, Jr., 

Acting Assistant Secretary for International 
Affairs and Energy Emergencies. 

|FR Doc. 85-21275 Filed 9-5-85; 8:45 am) 

8ILUNO COOC S4S0-01-M 


Atomic Energy Agreements; Proposed 
Subsequent Arrangement; Switzerland 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of a 
proposed “subsequent arrangement" 
under the Agreement for Cooperation 
between the Government of the United 
Slates of America and the Government 
of Switzerland concerning Civil Uses of 
Atomic Eneigy. o» amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves approval of the 
following sale: Contract Number S-SD- 
125, to MB-Microtec, Inc., 1,200,000 
curies of tritium gas. to be used for the 
manufacture of sealed tritium light 
sources. The U.S. Nuclear Regulatory 
Commission has issued license 
XB001234 for the export of this material. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 

This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy, 

Dated: August 29,1985. 

Goorge J. Bradley, Jr. 

Acting Assistant Secretary for International 
Affairs and Energy Emergencies. 

|ER Doc. 65-21276 Filed 9-5-85; 8:45 am| 

BiLLMG COOC ttSO-Ol-M 


Economic Regulatory Administration 

(Docket No. PP-83EAI 

Application for Authorization to 
Transmit Electric Energy to Canada 

agency: Economic Regulatory 
Administration, DOE. 
action: Notice of application by 
Fairfield Energy Venture (Fairfield) and 
Maine Public Service Company (MPSC) 
for authorization to export electric 
energy to a foreign country. 

summary: Fairfield and MPSC have 
filed an application with the Economic 
Regulatory Administration (ERA) for 
authority to export to Canada electric 
energy, which Fairfield has agreed to 
sell to Central Maine Power Company 
(CMP) for 15 years, beginning in 1987. In 
order to deliver the energy to CMP. it 
must be transmitted through the MPSC 
electric system to Canada and then 
imported into the United States from 
Canada for ultimate delivery to CMP. 
FOR FURTHER INFORMATION CONTACT: 
Anthony J. Como, Economic Regulutory 
Administration (RG-22). Department 
of Energy, 1000 Independence Avenue, 
SW., Washington. D.C. 20585, (202) 
252-5935 

Use Courtney M. I lowe, Office of 
General Counsel (GC), Department of 
Energy, 1000 Independence Avenue 
SW., Washington, D.C. 20585 (202) 
252-2900 

SUPPLEMENTARY INFORMATION: On 

August 30.1985, Fairfield Energy 
Venture and Maine Public Service 
Company jointly filed an application 
with ERA seeking authorization for 
Maine Public Service Company to 
export electric energy at a maximum 
rate of 30 megawatts (MW) from Maine 
to New Brunswick. Canada, from which 
point the energy will be imported into 
the U.S. for ultimate purchase by CMP of 
Maine. 

Fairfield, located in Fairfield, Maine, 
has an agreement with CMP, located in 
central and southern Maine, to sell it 30 
MW of electric power from Fairfield's 
planned wood-fired small power 
production facility, for 15 years 
beginning in 1987. 

Fairfield is located in the service 
territory of MPSC. In order to deliver the 
electric power to CMP. it will be 
necessary to have the electricity 
transmitted through the utility systems 
of MPSC, the New Brunswick Electric 
Power Commission in New Brunswick, 
Canada, and Maine Electric Power 
Company In the State of Maine. 

Although the electricity will be 
transmitted through Canada, none of the 
energy will be sold there; instead, all of 
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the energy will be delivered to CMP for 
consumption in the U.S. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Office of Fuels Programs. Department of 
Energy, WOO Independence Avenue. 
SW.. Washington. D.C., 20585. in 
accordance with § J 385.211 or 385.214 of 
the Rules of Practice and Procedure (18 
CHI 385.211, 385.214). 

Any such petitions and protests 
should be filed within 30 days of the 
publication of this notice. Protests will 
be considered by DOE in determining 
the appropriate action to be taken, but 
will not serve to make pretestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
application are on file with DOE and 
wilt upon request, be made avadable 
for public inspection and copying at the 
DOF. Freedom of Information Reading 
Room. Room lF-PJO. 1000 Independence 
Avenue SW'., Washington. D.C. from 
8:00 a m. to 4:00 p.m., Monday through 
Friday. 

in Washington. D.C. on Augnat 30. 

1985 . 

)umc* W. Workman. 

Director, Office of Fuck Program *, Economic 
Regulatory Administration 

|ra Doc. 85-21330 Piled 9-5-85; 8:45 um\ 

BJIUNO C00€ MSO-tt-M 

I ERA Oocke! No. 85-17-NGJ 

Vermont Gas Systems, Inc.; 

Application To Increase Volumes of 
Natural Gas Imported From Canada 

agency: Economic Regulutory 
Administration. DOE. 
action: Notice of Application to 
Increase the Volumes of Natural Gas 
Imported from Canuda. 

Summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on August 23. 1885. of an application 
from Vermont Gas Systems, Inc. 
(Vermont Gas) to amend its existing 
authorization to import up to 100.000 
Mcf of additional Canadian natural gas 
from TransCanada Pipe Lines Limited 
(TransCanada) on a best-efforts, 
interruptible basis at a price not to 
exceed S3.40 per MMBtu in accordance 
with Canada’s Volume Related 
Incentive Pricing Program (VRJP) during 
each of the 1385-1986 and 1986-1967 
contract years. Vermont Gas requests 
that the authorization U granted by 
October 30.1985 

The application was filed with the 
FRA pursuant to Section 3 of the Natural 


Gas Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene 
or notices of intervention, and written 
comments are invited. 
oate: Protests, motions to intervene or 
notices of intervention, as applicable, 
and written comments are to be filed no 
later than 4:30 p.m. on October 7.1985. 
FOR FURTHER INFORMATION CONTACT: 
Robert M Stronach (Natural Gas 
Division. Office of Fuels Programs, 
Economic Regulatory Administration. 
Forrestal Building, Room CA-007. 

1000 Independence Avenue. S.W., 
Washington. D C. 20585. (202) 252- 
9622 

Diane ). Stubbs (Office of General 
Counsel. Natural Gas and Mineral 
Leasing). Forrestal Building. Room 6E- 
042,1000 Independence Avenue. S.W., 
Washington, D.C. 20585. (202) 252- 
6667 

SUPPLEMENTARY INFORMATION! Vermont 
Gas purchases its entire supply of 
natural gas from the general system 
supply of TransCanada, a Canadian 
corporation. Vermont Gas is totally 
dependent upon TransCanada for its gas 
supply. The delivery point is at the 
international boundary near Highgate 
Springs, Vermont. Vermont Gas sells 
and distributes this gas supply entirely 
within the state of Vermont. 

Pursuant to DOF./ERA Opinion and 
Order No. 61 (1 ERA 70.571), Vermont 
Gas is currently authorized by the ERA 
to import up to 24.800 Mcf per day of 
natural gas from TransCanada on a firm 
basis, and an additional volume of up to 
IOUjOOO Mcf on a best-efforts, 
interruptible basis during the 1984-1985 
contract year (from November 1,1984, to 
October 31.1985). Pursuant to DOE/ERA 
Opinion and Order No. 39 (1 ERA 
70,544). Vermont Gas is authorized to 
continue importing at the 24,600 Mcf per 
day level during the 1985-1986 contract 
year (from November 1,1965. to October 
31.1986) and to increase this to 25,600 
Mcf per day during cadi of the next four 
contract years ending October 31.1991. 

With its application, Vermont Gas 
submitted u July 1.1985, amendment to 
its February 16.1966, gas purchase 
contract with TransCanada extending 
the sale of up to 100.000 Mcf per contract 
year of additional natural gas on a best- 
efforts. interruptible basis to the 1965-88 
and 1985-87 contract years. Under its 
March 25,1961. amendment to its gas 
purchase contract with TransCanada. 
Vermont Gas incurs no take-or-pay 
obligation until after it has token 10 Bcf 
of gas in any contract year. Since the 
annual volume limitation imposed by 
the Canadian National Energy Board on 
TransCanada'* exports to Vermont Gas 
in its License GL-19. as amended, is 8.5 


Bcf per year on a firm basis, the tnke-or- 
pay provision will not be invoked. 

The additional volumes requested wit) 
be delivered through existing facilities 
and Vermont Gas anticipates that 
purchases of interruptible gas will be 
made at a price not in excess of $3.40 
per MMDtu, in accordance with 
Canada's VRIP. The VRIP, which 
involves a two-tier pricing system, 
provides for a discount of gas purchaser, 
in excess of the base volumes computed 
according to a formula administered by 
the Canadian Minister of Energy, Mints 
and Resources. Pursuant to an October 
17,1983. amendment to its ga6 purchase 
contract with TransCanada. Vermont 
Gas' purchases during the 1983-1984 
winter months (November 1983 through 
April 1084) were allocated between bast 
volumes and the incentive volumes. 
Vermont Gas and TransCanada are 
considering a continuation of this 
allocation system as well as other 
pricing formulae. Vermont Gas states 
that, in any event the interruptible gas 
will only be imported when the price is 
competitive. 

In support of its application. Vermont 
Gas Stated its belief that the import of 
additional volumes of natural gas from 
Canada on a best-efforts, interruptible 
basis conforms to the DOE's policy 
guidelines because the gas will be 
imported only when it is competitively 
pneed. Vermont Cas stated that the 
continuation of interruptible volumes 
from Canada is not inconsistent with thf? 
public interest as it will permit Vermont 
Gas to meet immediate market demands 
of industrial customers who would 
othewise use oil. will not affect the total 
volume of gas which TransCanada is 
authorized to export to Vermont Gas. 
will reduce the need to import oil from 
countries less secure and reliable than 
Canada, and will not result in the 
incurrence of any take-or-pay 
obligations. 

The decision on this application will 
be made consistent with the DOE's gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest. 
Parties that mny oppose this application 
should address in their comments the 
issue of competitiveness as set forth in 
the policy guidelines. The applicant has 
asserted that this import arrangement in 
competitive. Parties opposing the 
urrangement bear the burden of 
overcoming this assertion. 

Other Information 

In response to this notice, any person 
may file a protest, motion to intervene 
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or notice of intervention, as applicable, 
and written comments. Any persons 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to Intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the proteslant a party to the proceeding, 
although protests and comments 
received by persons who are not parties 
will be considered in determining the 
appropriate procedural action to be 
taken on the application. AH protests, 
motions to intervene, notices of 
intervention, and written comments 
must meet the requirements that are 
specified by the regulations in 10 CFR 
Part 590. They should be filed with the 
Natural Gas Division. Office of Fuels 
Programs. Economic Regulatory 
Administration. Room GA-033-B. RG- 
23. Forrestal Building. 1000 
Independence Avenue. S.W.. 
Washington. D.C. 20585. They must be 
filed no later than 4:30 p.m., October 7, 
1985. 

A decisional record on the application 
will be developed through responses to 
this notice by parties, including the 
parties' written comments and replies 
thereto. Additional procedures will be 
used as necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided. 
&uch as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an ora! presentation should 
identify the substantial question of fact 
law. or policy at issue, show that it is 
material and relevent to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessary for a full and true disclosure 
uf the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If not party requests 
additional procedures, a final opinion 
and order may be issuer! on the official 
record, including the application and 
responses filed by parties pursuant to 
this notice, in accordance with 10 CFR 
$ 590.318. 


A copy of Vermont Gas' application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-033-B, at the above address. The 
docket room is open between the hours 
of 8:00 a m. and 4:30 p.m.. Monday 
through Friday, except Federal holidays. 

Issued in Washington. D. Cm On August 30. 
1985. 

James W. Workman. 

Director , Office of Fuels Programs. Economic 
Regulatory Administration . 

[FR Doc. 85-21202 Filed 9-5-85: 8:45 am} 

BILLING COOC *450-01-M 


Federal Energy Regulatory 

Commission 

(Docket No. EL85-46-000I 

EUA Power Corp^ Notice of Petition 
for a Declaratory Order 

Issued August 30.1985. 

The filing Company submits the 
following: 

The notice that on August 29,1985 
EUA Power Corporation ("EUA Power") 
filed a petition for a declaratory order 
making certain determinations in 
ratemaking and accounting in 
connection with the sale of power from 
an 11.27% ownership interest in the 
Seabrook nuclear generating project that 
EUA proposes to acquire from Bangor 
Hydro Electric Company, Central Maine 
Power Company. Central Vermont 
Public Service Corporation and Maine 
Public Service Company. Upon approval 
by the Securities and Exchange 
Commission, EUA Power will become a 
subsidiary of Eastern Utilities 
Associates, a registered public utility 
holding company headquartered in 
Boston, Massachusetts. 

EUA Power seeks two determinations. 
The first is a determination that it will 
be allowed to sell Seabrook power to 
non-affiliates at market-based rates. By 
market-based rates is meant rates 
negotiated between EUA Power and the 
buyers as just reasonable for the 
services provided. This determination is 
sought on the basis that the market for 
wholesale power in New England is 
sufficiently competitive that market- 
based rates quality as just and 
reasonable rates within the meaning of 
the Federal Power Act. at least for a 
speculative entrant into the market 
having no existing customer base such 
as EUA Power. 

The second determination consists of 
a series of four determinations that 
would apply in establishing cost-based 
rates for sales of power to affiliates. 
These determinations relate to: (1) Debt/ 
equity ratio. (2) equity structure. (3) 
rates of return and (4) the effects of any 
subsequent findings that construction 


expenditures made by the Sellers prior 
to EUA Power's acquisition of their 
shares were imprudent. The second 
determination would also apply to sales 
to non-affiliates if the Commission does 
not allow the market-based ratemaking 
requested in the first determination. 

EUA Power requests expedited 
consideration, including waiver of initial 
decision, to allow a final Commission 
order to be issued by December 31,1985. 

Any person desiring to be heard or to 
protest said filing or to be apprised of 
any changes In the proposal in the 
course of the proceeding should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before September 16,1985. 

Protests will be considered by the 
Commission determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-21259 Filed 9-5-85: 8 45 am) 

SILLING COOC *717-0Hi 

Office of Hearings and Appeals 

Cases Filed; Week of August 9 
Through August 16,1985 

During the Week of August 9 through 
August 18,1985, the applications for 
exception or other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 

Under DOE procedural regulations. 10 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. AH such 
comments shall be filed with the Office 
of Hearings and Appeals. Department of 
Energy. Washington. D.C. 20585. 

Dated: August 28, 1985. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
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List of Cases Receiveo ev the Office of Hearings and Appeals 



IWwk o* Aug 9 irvoug* Aug 16, 1985) 

Oato 

Name and location of applicant 

Case No 

Type Of submt%*on 

Aug 12. 196$ _ 

St Jo* Petroleum Company, St Joseph. Missouri 

NEE-0160 

NFL-0003 

a 

MRD-0292 

E-cephon 10 the reporting roQueomont* if granted St Joe Petroleum Compaq 
would not be required to Ne cat*** ElA forma 

Requeat lor temporary ercepbon If granted Holy Cron Hotpoal would race** 
temporary orcep* on rate! lorm the regulation* governng me Department c* 
Energy'* School* and Hoap*a** m*t«tut.ona# Grant* Program. 10 CFR Pat 
455 

Moboo lor drtoovory If granted Discovery would be panted to Tampwne* Oi 
international tld m connection wen 4* Statement of Otyecaon* aubmeted 
response to a Proposed Remed* Order (Case No MRO-0292) 

Aug 15 _ 

NoN Ooe* ho M**on him*. Cation** 

Aug 16, IMS _ 

Tampuw*< Ot International. Ud. WasNr^ton, 0 C. - 


Refund Applications Received 


(Week o* Aug 9 10 Aug 18, 1985) 


Oat* 

receded 

Name* of r*4und procedmg/ 
name ot refund appnant 

Case No 

0/5/05 

Alkali/Adam*/Johnson f G«nl In- 
dutlrtM 

RF6-75 

0/9'55 

A/tan*a» lomtana'Saundar* 

Laaamg System* Inc. 

RF 154-0 

0M2/86 

Anenoi/County Gas Co . Inc _ 

RF 139-00 

8/12/05 

Receive Oder*/Consumer* 

Power Co 

RFI71-17 

8/12/85 

Red Tramagie'Jeeae'* Gulf _ 

RF170-0 

0/12/65 

Si Jam**/Gien Petnototen Corp _ 

RF10O 10 

0/l2'85 

Ohampiam/Saird s CAgo .. .. 

RF107-2 

t/12/85 

Amino*/Saftm Famty Corpora* 
•on 

RF 139-07 

0/12/06 

Ammoe/Tno Gat, Inc _ - - 

RF 139-00 

8/12/05 

Ammo*/Rteae Ga» Company ....... 

RF 139-69 

8/12/05 

Anunot/KemcN Country LP Ga* 
Co 

RF 139-70 

0/12/85 

Amnorf 'Undar * IP Ga* Serve* .. 

RF139-71 

8/12/05 

A»mour ' K err McGee Corporation 

RF 107-4 

0/12/85 

HuiKy/Reeae Tea 0 Cmrtnt 

RF10I-0 

0/12/05 

Eugene Endcoti/Roneid L 
Hafttey 

RF100-1 

0/12/05 

Entarpnae/Tnpe Clean Petrotoisn 
Co 

RF 150-2 

0/12/05 

Charter Company/Flonda __ 

R023-225 

0/12/05 

Perry Gas ProctMora/Flonde 

R0183-228 

0/12/06 

National Hefejm Corp /Ftpnda 

RQ3-227 

0/13/05 

Armots/Carbour Four Comera... 

RF107-5 

0/13/05 

Anenoft/Suwannee VaMey Ga*. 
inc 

RF 139-72 

0/13/05 

AnvioM/Lowe * PcftersA Grain, 

me 

RF139-74 

0/13/05 

Amno4/0ncelon Elovator. Inc™ 

RF139-73 

0/13/05 

F O Fletcher Boetfre o* Co 

RF 172-1 

0/13/05 

Muefcy/Rebyin, 1*0 _ 

RF10I-7 

0/14/05 

Musky'WS Hatch Company 

RF161-0 

0/14/05 

Si James Oumcy Adema Oi Co 

RF»00-17 

0/14/0$ 

Nmiaen/Ar* Piece 

RFt4t-14 

RF139-75 

0/14/05 

Amomoit/Marbo Gaa Sate# __ 

0/14/06 

Ammo*'George PacAc Corp_ 

RF139-70 

0/15/05 

Amnoft/Smimhetd Oil 0 Ga* Co 

RF139-77 

0/15/05 

St Jamat 'Marvo Oi Company 

RF10&-18 

8/15/05 

Amnce'BM-Gaa Ca. Pic _ 

RF139-70 

8/15/05 

Husky/Maw*....... 

RF161-0 

0/15/05 

Huafcy/J08 Oi Company 

RF101-10 

0/15/05 

BoewM.'Nation* Stool Corp_ 

RF179-4 

0/1S/05 

Amnorf/Caroline Energy of 

SheAjy. Inc 

RF 139-63 

0/15/05 

Good Nope / ► err -McGee Corpo¬ 
ration 

RF 109-1 

0/10 05 

Husky'Brady 0* Company 

Of 161-11 

0/10/05 

Warren HokSng'&g S Oi Co 
Inc 

RF 169-5 

8/10/05 

imand/Lan Thoele Serve*. 

RF 178-3 

0/10/85 

Obro/Pubkc Fuel Service Co . 
Wc 

RF184-2 

8/18/05 

Rad Tnangp/ASred G LUnvno 

NfO 

Rf 170-0 

0/10/05 

Red Triangle/Raul G MrmoU>yo . 

RF170-1O 

0/10/05 

Aiwnoi/CAO Ga* Company _ „ 

RF139-01 

0/10/85 

Ammo*'B0W Ga* Company _ 

RF139-0O 

8/10/05 

Ammok/Otvo Gaa Company -- 

RF139-79 

0/10/05 

Ammo*'Your Condon Healing Co 

RF 139-02 


|KR Doc. 85-21260 Filed 0-8-85: 8:45 am) 

Bit UNO CODE §450-01-11 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals, DOE. 

action: Notice of implementation of 
special refund procedures. 


summary: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $21,200 (plus accrued 
interest) obtained as the result of a 
consent order which the DOE entered 
into with Harris Enterprises. Inc. of 
Portland. Oregon (Case No. HEF-0087). 
The fund will be available to customers 
who purchased refined petroleum 
products form Harris during the consent 
order period. 

DATE and ADDRESS: Refund applications 
for a portion of the consent order fund 
must be postmarked within 90 days of 
publication of this notice in the Federal 
Register and should be addressed to: 

The Harris Enterprises. Inc. Refund 
Proceeding, Office of Hearings and 
Appeals. Department of Energy, 1000 
Independence Avenue SW.. 

Washington, D.C. 20585. All applications 
should conspicuously display a 
reference to Case No. HEF-0087. 

FOR FURTHER INFORMATION CONTACT: 

Richard W. Dugan. Associate Director. 
Office of Hearings and Appeals. 1000 
Independence Avenue SW.. 

Washington. D.C. 20585, (202) 252-2860. 

SUPPLEMENTARY INFORMATION: In 

accordance with 5 205.282(c) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(c), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a consent order entered into 
by Harris Enterprises. Inc. of Portland, 
Oregon. The consent order settled 
possible pricing violations with respect 
to the firm’s sales of motor gasoline, No. 
2 fuel oil, and No. 1 heating oil to 
customers during the November 1.1973 


through August 31. 1974 consent order 
period. 

The Office of Hearings and Appeuls 
previously issued a Proposed Decision 
and Order which tentatively established 
a refund procedure and solicited 
comments from interested parties 
concerning the proper disposition of the 
consent order fund. The Proposed 
Decision and Order discussing the 
distribution of the consent order funds 
was issued on May 23.1985. 50 FR 24032 
(June 7.1985). 

As the Decision and Order indicates, 
applications for refunds from the 
consent order fund may now be filed. 
Applications will be accepted provided 
they are postmarked no later than 90 
days after publication of this Decision 
and Order in the Federal Register. 
Applications will be accepted from 
customers who purchased refined 
petroleum products from Harris during 
the relevant consent order period. The 
specified information required in an 
application for refund is set forth in the 
Decision and Order. 

Dated: August 27.1985. 

George B. Brczna>, 

Director , Office of Hearings and Appeals. 

Decision and Order 

Special Refund Procedures 

Name of Firm: Harris Enterprises, Inc 

Date of Filing: October 13,1983. 

Case Number: HEF-0087. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special procedures to 
distribute funds received as a result of 
enforcement proceedings in order to 
remedy the effects of alleged or actual 
violations of the DOE regulations. See 10 
CFR Part 205, Subpart V. The Subpart V 
process may be used in situations where 
the DOE is unable to identify readily 
those persons who likely were injured 
by alleged or adjudicated overcharges or 
to ascertain readily the extent of such 
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persons' injuries. For a more detailed 
discussion of Subpart V, see Office of 
Enforcement. 9 DOE U82.553 at 85.284 
(1982), and Office of Enforcement. 8 
DOE 182,597 (1981). 

I. Background 

In accordance with the provisions of 
Subpart V. on October 13,1983, the ERA 
filed a Petition for the Implementation of 
Special Refund Procedures in 
connection with a consent order entered 
into with Harris Enterprises, Inc. 

(Harris) of Portland, Oregon. * 1 Harris 
sells refined petroleum products in the 
states of Oregon and Washington to 
other petroleum marketers (resellers) 
and to end-users in bulk sales and 
through 18 company-operated retail 
stations. Harris is therefore a "reseller- 
retailer** of refined petroleum products, 
as that term was defined in 10 CFR 
212.31. An ERA audit of Harris* 
operations during the period November 

I. 1973 through August 31,1974 revealed 
possible violations of the Mandatory 
Petroleum Price Regulations. In order to 
settle all claims and disputes between 
Harris and the DOE regarding those 
alleged violations, the Firm entered into 
a consent order with the DOE on June 

II, 1979.* The consent order covers 
Harris* sales of regular and ethyl motor 
gasoline. No. 1 stove (heating) oil. and 
No. 2 fuel oil during the ten-month audit 
period (hereinafter the consent order 
period). The consent order refers to the 
KRA's allegations of overcharges, but 
notes that no findings of violation were 
made. Additionally, the consent order 
states that Harris does not admit that it 
committed any such violations. In 
executing the consent order. Harris 
agreed to refund the alleged overcharges 
to its retail customers through price 
rollbacks at its stations and to issue 
refunds to its wholesale customers "in a 
manner directed by DOE.'* See Consent 
Order H10 and 11. An attachment to the 
consent order sets forth the names and 
addresses of the wholesale customers 
who were allegedly overcharged by 


'Hitm* Enterprtvrft. Inc. include th«following 
>ifrtU«U»d companies Prrmium Oil Company. Harm 
Dutnbutin* Company. Harm Oil Company. Tifjw 
Oil Company, and two Thrifty Rstit-A Car ootloti. 
Dunng the audit, the ERA did not have tufTlcfenl 
ratal price data from Tiger and the Thrifty outlets to 
evaluate their compliance with the DOE regulations. 
Accordingly, their operation* were not inrloded in 
the Harris audit and arc not covered by the consent 
order. 

1 The consent order specifically setlled only 
overcharge claims arising from Harm’ alleged ft) 
«n*rping of certain customers into improper classes 
of purchaser, fifi) adding excessive freight coats for 
deliveries to carta In customer*, and |iit| misapplying 
non-product cost rule*. Consent Order ft3 ,4 and S. 


Harris, along with the designated refund 
amounts. 

Harris implemented a price rollback 
at its retail outlets and began making 
refunds to its wholesale customers 
pursuant to the consent order. However, 
in March 1980. Harris notified the DOE 
that, due to the fact that a number of its 
customers had changed addresses or 
gone out of business. It was impossible 
for it to complete its refund obligations 
to wholesale customers. Harris 
proposed that it satisfy the $55,741 
balance of the firm's refund obligation 
by donating heating oil to various 
charities. The ERA rejected this 
proposal. After further negotiations, on 
July 17,1981. Harris and the ERA 
amended the June 11,1979 consent order 
and agreed that Harris' obligations 
under the consent order would be 
satisfied if the firm remitted $21,200 to 
the DOE for deposit in an interest- 
bearing escrow account for later 
disbursement. In modifying the original 
consent order, the DOE and Harris 
agreed that the refund to Harris' retail 
station customers had been completed. 

On May 23.1985, the OHA issued a 
Proposed Decision and Order tentatively 
setting forth procedures to distribute 
refunds to parties who were injured by 
Harris’ alleged regulatory violations. See 
Harris Enterprises. Inc.. Case No. HEF- 
0087 (May 23.1985) (Proposed Decision), 
50 FR 24032 (June 7.1985). In the 
Proposed Decision, we described a 
process for the distribution of funds 
made available pursuant to the Harris 
consent order. Specifically, we proposed 
to disburse funds on a percentage basis 
to wholesale claimants who were 
identified in the consent order as having 
been allegedly overcharged, but who did 
not receive their full designated refund. 
Several firms filed comments in 
connection with the Proposed Decision. 
These comments do not object to the 
specific procedures tentatively 
established in the Proposed Decision but 
instead question the accuracy of our 
information concerning the refunding 
which Harris made to wholesale 
customers. 

II. Jurisdiction 

The procedural regulations of the DOE 
set forth general guidelines by which the 
OHA may formulate and implement a 
plan of distribution for funds received as 
a result of an enforcement proceeding. 

10 CFR Part 205, Subpart V. It is the 
DOE policy to use the Subpart V process 
to distribute such funds. We have 
received no comments challenging our 
authority to fashion special refund 


procedures in this case. The OHA will 
therefore grant the ERA'S petition and 
assume jurisdiction over the Harris 
consent order fund. 

III. Refund Procedures 

Since wc did not receive any 
comments objecting to the procedures 
tentatively established in the Proposed 
Decision, we have concluded that the 
proposed procedures should be adopted. 
The Harris consent order fund will be 
distributed to wholesale claimants who 
satisfactorily demonstrate that they 
were injured by Harris* pricing practices 
during the ten-month consent order 
period (November 1,1973 through 
August 31,1974). As indicated above, an 
attachment to the Harris consent order 
identifies the wholesale customers who 
were allegedly overcharged by Harris. 
These customers are listed in 
Appendices A, B, and C of this Decision 
and Order. We have determined that 
these were the parties who were most 
likely injured by the Harris pricing 
practices that were alleged to be in 
violation of the price regulations. These 
firms include both resellers (wholesalers 
and retailers) and end-users of the 
products purchased from Harris. 

In prior refund proceedings, we have 
required resellers of refined petroleum 
products purchased from a consent 
order firm to demonstrate that during 
the consent order period they would 
have maintained their prices for the 
petroleum products at the same level 
had the alleged overcharges not 
occurred. While there are a variety of 
ways to make this showing, a reseller 
should generally demonstrate that at the 
time it purchased the product from the 
consent order firm market conditions 
would not permit it to increase its prices 
to pass through to its customers the 
additional costs associated with the 
alleged overcharges. See OKC Corp./ 
Hornet Oil Co.. 12 DOE \ 85,168 (1985); 
Tenneco Oil Co./Mid-Continent 
Systems. Inc.. 10 DOE 1 85.009 (1982). In 
addition the reseller refund claimant is 
generally required to show that it 
maintained a "bank" of unrecovered 
costs in order to demonstrate that it did 
not subsequently recover these costs by 
increasing its prices. See Office of 
Enforcement. 10 DOE \ 85,029 (1982), 
Standard OH Co. (Indiana)/Suburban 
Propone Cos Corp.. 13 DOE 1 85.030 
(1985). The maintenance of a bank does 
not. however, automatically establish 
injury. See Tenneco Oil Ca/Chevron 
U.SA.. Ina. 10 DOE 1 85.014 (1982). 

In this case, however, as in many 
other refund proceedings, we will adopt 
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a presumption of injury with respect to 
small claims filed by resellers. 
Presumptions in refund cases are 
specifically authorized by applicable 
DOE procedural regulations. See 10 CFR 
205.282(e). The presumption we will 
adopt in this case is used in an effort to 
permit reseller claimants to participate 
in the refund process without incurring 
disproportionate expenses, and to 
enable the OHA to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. 

The presumption that reseller 
claimants seeking smaller refunds were 
injured by the pricing practices settled 
in the Harris consent order is based on a 
number of considerations. See. e.g. Uban 
OH Co.. 9 DOE 1 82.541 (1982). As wc 
have noted in prior refund decisions, 
there may be considerable expense 
involved in gathering the data needed to 
support a detailed claim of injury. In 
order to prove such a claim, an 
applicant must compile and submit 
detailed factual information regarding 
the impact of alleged overcharges which 
took place many years ago. This 
procedure is generally time-consuming 
and expensive. In the case of small 
claims, the cost to the firm of gathering 
this factual information and the cost to 
the OHA of analyzing it. may be many 
times the expected refund amount. 
Failure to allow simplified application 
procedures for small claims could 
therefore deprive injured parties of the 
opportunity to obtain a refund. The use 
of presumptions is also desirable from 
an administrative standpoint, because it 
allows the OHA to process a large 
number of routine refund claims quickly, 
and use its limited resources more 
efficiently. Finally, these smaller 
claimants purchased covered products 
from Harris and were in the chain of 
distribution where the alleged 
overcharges occurred. Therefore, they 
bore some impact of the alleged 
overcharges, at least initially. The 
presumption eliminates the need for a 
claimant to submit and the OHA to 
analyze detailed proof of whut 
happened downstream of that initial 
impact. 

Under the presumption we will adopt, 
a reseller claimant will not be required 
to submit any additional evidence of 
injury beyond purchase volumes if its 
refund claim is based on purchases 
below a threshold level. Texas Oil & 

Gas Corp.. 12 DOE \ 85.089 (1984). The 
adoption of a threshold level below 
which a claimant is not required to 
submit any further evidence of injury 
beyond volumes purchased is based on 
several factors. As noted above, wc are 


especially concerned that the cost to the 
applicant and the government of 
compiling and analyzing information 
sufficient to show injury not exceed the 
amount of the refund to be guined. In 
this case, we find that the establishment 
of a presumption of injury for all claims 
of $5,000 is reasonable.*See Texas Oil fr 
Gas Corp.: Marion Corp.. 12 DOE 1 
85,014 (1984). 

In addition to the presumption we are 
adopting with respect to small claims, 
we find that end-users or ultimate 
consumers whose business is unrelated 
to the petroleum industry were injured 
by the alleged overcharges settled in the 
consent order. Unlike regulated firms in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and were not required to keep records 
which justified selling price increases by 
reference to cost increases. For these 
reasons, an analysis of the impact of the 
alleged overcharges on the final prices 
of non-petroleum goods and services 
would be beyond the scope of this 
special refund proceeding. See Office of 
Enforcement. 10 DOE 5 85,072 (1983): 
see also Texas OH & Gas Corp., 12 DOE 
at 88,209 and cases cited therein. 
Therefore, end-users of Harris petroleum 
products will not be required to 
document the extent of injury incurred 
from the alleged overcharges. See 
generally Thornton Oil Corp.. 12 DOE 1 
85.112(1984). 

IV. Distribution of Consent Order Funds 

In many cases the ERA audit files may 
not provide conclusive evidence as to 
the identity of ail eligible parties or the 
amount of money they should receive in 
a Subpart V proceeding. However, we 
have determined that it is appropriate in 
the present case to use the information 
in these files to determine eligibility for 
refunds. In relying on this information, 
we note that the ERA audit of Harris 
had been substantially completed, a 
Notice of Probable Violation (NOPV) 
had been issued, and the allegedly 
overcharged parties were well defined, 
as evidenced by the attachment to the 
Harris consent order. In addition, we 
have not received any comments 
specifically objecting to this proposal. 
Accordingly, we will limit eligibility for 
refunds in this proceeding to those firms 
identified in the attachment to the 
Harris consent order. 


* All of the potential refund* calculated in 
accordance with the methodology set forth In Part 
(V of this Decision and Order fall below the $5,000 
threshold amount (see Appendix A). Therefore, no 
applicant will be required to aubmit detailed 
evidence of injury in order to qualify for the refund 
oet forth in Appendix A. 


In the Proposed Decision, we also 
proposed to use the information 
provided in the attachment to the 
consent order in conjunction with the 
information in a report dated March 13. 
1980 which lists the refunds Harris had 
already made to wholesale customers as 
of that date, to fashion a refund plan 
which would correspond closely to the 
injuries experienced. According to the 
information we have in the ERA audit 
files concerning Harris* compliance with 
the June 11,1979 consent order, Harris 
made refunds to its wholesale customers 
in unequal amounts. 4 For example, the 
March 13.1980 record indicates that 
Harris had refunded as much as 97 
percent of one customer’s total refund 
and none of another customer’s 
designated refund. In the absence of any 
later documentation of additional 
refunds from Harris to its customers, we 
are presuming that the information in 
the ERA audit file dated March 13.1980. 
is a reliable measure of the amount of 
refunds disbursed by Harris. 

In order to allocate the consent order 
fund of $21,200 plus interest equitably 
among Harris’ wholesale customers, we 
have allocated the principal of the 
escrowed consent order fund so that 
each wholesale applicant will be able to 
receive at least 90.202 percent of the 
amount which it was originally 
scheduled to receive pursuant to the 
consent order. We recognize that some 
of Harris* wholesale customers have 
already received from Harris more than 
90.202 percent of the refund amount 
specified for them in the consent order. 
We do not believe that it is appropriate 
to make those firms relinquish u portion 
of their refunds, and we have concluded 
that equitable factors require that they 
not receive any additional refunds from 
the Harris consent order fund. The 
wholesale customers who will receive a 
refund under our plan along with the 
share of the settlement amount allotted 
to each to raise the refund to 90.202 
percent of the original amount, are listed 
in Appendix A to this Decision and 
Order. 

We received comments from two 
firms listed in Appendix A who state 
that they do not recal receiving any 
refund check from Harris. Since refunds 
were made through price reductions, the 
firms were apparently unaware of any 


• In an August 15.19B5 telephone conversation 
with Mania we learned that Harris distributed 
wholesale refunds through price reductions. As a 
result, no check or credit memorandum was issued 
to customers. Nor. apparently was any separate 
written notification provided to inform customers of 
the refund. Sec Memoranda of Telephone 
Conversation between Richard T. Harris of lluirts 
ond Diane S. Watch of O! I A, 
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refund that was taking place. Thus, a 
firm which never received notification of 
a refund may still have received a 
refund [see n.4). Since the ERA was 
convinced at the time of the consent 
order** modification as to the accuracy 
of the information submitted by Harris 
concerning the amounts of the refunds 
effectuated by the firm through price 
reductions, we believe that the 
information in the audit files is accurate 
and should be relied upon to determine 
the remaining refunds to be made. We 
will, however, permit firms who did not 
receive price reductions in the indicated 
amounts from Harris to file for a larger 
refund than the amount set forth in 
Appendix A. In the event additional 
refunds ore approved, we will 
recalculate the percentage distribution 
of the escrow account 

Those Harris customers who would be 
eligible to receive a refund, but who we 
have been unable to locate, have not 
been included in our allotment of 
refunds. These firms are listed in 
Appendix B.* Those Harris customers 
who received 90.202 percent or more of 
the original consent order amount 
attributable to them, and are thus 
considered ineligible for additional 
refunds based on Harris’ alleged 
violations, are listed in Appendix C. 

Finally, we will establish a minimum 
amount of $15 for refund claims. We 
have found through our experience in 
prior refund cases that the cost of 
processing claims in which refunds are 
sought for amounts less than $15 
outweighs the benefits of restitution in 
those situations. See Vban Oil Co^see 
also 10 CFR 205.286(b) 

V. Refund Application Procedures 

We have determined that the 
procedures described in the Proposed 
Decision are the most equitable and 
efficacious means of distributing the 
Harris consent order fund. Accordingly. 
Applications for Refunds will now be 
accepted from parties who purchased 
Harris petroleum products during the 
consent order period. All Applications 
for Refund should prominently display 
Case No. HEF-0067 and the applicant’s 
name on the first page, and include the 
following information: 


•In the Proposed Decision, we proposed that *r.y 
firm whom wt* ww unable to local*; be removed 
from the list of eUgibte claimant* and that their 
rrfund be redistributed to the remaining firms. See 
Proposed Decision at M. We Have received no 
comments In opposition to this proposal. We have 
therefore allocated the consent order funds only 
among the firms tor whom we have current 
vuidrcsse*. In the event that the firms in Appendix B 
file successful refimd applications, however, we will 
recalculate the percentage distribution of the 
escrow account. 


1. The name, position title, and 
telephone number of a person who may 
be contacted by us for additional 
information concerning the Application. 

2. The manner in which the applicant 
used the Harris petroleum product, i.e. 
whether it was a reseller or end-user. 

3. The volume of each Hams 
petroleum product the applicant 
purchased by month for the period of 
time for which it is claiming a refund. If 
the duimant is unable to document its 
volume information, it may instead 
submit a statement verifying that it 
purchased Harris petroluem products 
and is willing to rely on the data in the 
audit files. 

4. A statement indicating whether the 
applicant was in any way affiliated with 
Harris. If so, it should state the nature of 
the affiliation. 

5. Whether there has been any change 
in ownership of the entity that 
purchased Harris petroleum products 
since the end of the consent order 
period. If so, the name and address of 
the current (or former) owner should be 
provided, along with support why the 
refund should be issued to the applicant. 

6. A statement indicating whether the 
applicant is or has been involved as a 
party in any DOE or private Section 210 
enforcement actions. If these actions 
have been terminated, the applicant 
should furnish a copy of any final order 
issued in the matter. If the action is 
ongoing, the applicant should describe 
the action and its current status. The 
applicant is under a continuing 
obligation to keep the OHA informed of 
any change in status during the 
pendency of its Application for Refund. 
See 10 CTO 205.9(d), 

7. Each Application must also include 
the following statement^ 

I swear (or affirm) that the information 
submitted is true and accurate to the best of 
my knowledge and belief. 

Ail Applications for Refund must be 
filed in duplicate. A copy of each 
Application will be available for public 
inspection in the Public Docket Room of 
the Office of Hearings and Appeals. 
Forrestal Building. Room IE-234,1000 
Independence Avenue. S.W., 
Washington. D.C. Any applicant that 
believes its Application contains 
confidential information must so 
indicate on the first page of the 
Application and submit two additional 
copies of its Applicaton from which the 
confidential material has been deleted 
together with a statement specifying 
why the information is claimed to be 
privileged or confidential. 

All Applications should be sent to: 

The Harris Enterprises. Inc. Refund 
Proceeding, Office of Hearings and 


Appeals, Department of Energy. 1000 
Independence Avenue, S.W., 
Washington, D.C., 20585. Applications 
must be postmarked within 90 days after 
the publication of this Decision and 
Order in the Federal Register. See 10 
CFR 205.284. All Applications for Refund 
received within the time limit specified 
will be processed pursuant to 10 CFR 
205.284. 

It Is Therefore Ordered That: 

(1) Applications for Refunds from the 
funds remitted to the Department of 
Energy by Harris Enterprises. Inc. 
pursuant to the consent order executed 
on June 11,1979 and modified on |u!y 17, 
1961 may now be filed. 

(2) All Applications must be 
postmarked within 90 days after 
publication of this Decision and Order 
in the Federal Register. 

Dated: August 27.10S5. 

George B. Brrznay. 

Director. Office of Hearings anJ Appeals. 

Appendix A—Harris Enterprises. Inc., 
Customers Due Refunds 


firm 

RatrexJ 

recextd 

ss of 

Mar 13. 
I960 

Amount 
dua «o 
make 
nr*ur.d 
•Qua! to 
90202 
P* cam 
of 

con rent 
onfer 
refund 
amount 

Jo« Reaaa, t H. Fremon l Portland. 



OR 97227 .- _ _ 

&2SO 

*1,4*0 

Mounc* Broois. 3331 FranMn Shot. 

Eugent OR 97403 

492 

€72 

Go*-Mart, 70S Rmrrer Ava, South. 

Rareon. WA 96066 - 

19.747 

1943 

Mai Kfematv 4774 FtarMn 5M». 



Euflana. OR 97409 

219 

62 

Ion Ronvigton. 595 N Pacifcc Ugh- 



*•>. W<xxf>um. OR 97071 _ 

316 

• , r 

Ron &0M 19777 SE Ucloughfcv M* 



wauKoa. OR 97222 - 

936 

1.193 

Ba Control Oregon CM, 15th ft 



Highland. P.Q. Bob 198. Radreond. 



OR 97759 ... 

t.m 

3.931 

Miiorest CX Company. Evoryn Hoop* 



3970 SW 9isi Corel. Portland. OR 



97225 ..- . 

3.767 

2.784 

Donato Mantfenha*. P O. Bob 293. Sm 

tore. OR 97759 .... 

174 

24 

Gray * Dan# ft Fbggtng mm. P O Bob 



29161. Portland. OR 97229_ 

209 

295 

Fm Up. 206 CoXireb* Nt Safer*. OR 



97309 ... 

1 

94 

AJL Mores ft Son. 15735 NE Fargo 



Corel Portdnd. OR 97230 _ 

4.069 

3.395 

Jack Maguire. 2644 Gaos Way. Forest 



Greva. OR 97119 

455 

421 

Pheot Ptvofeun Preduda, 2406 NW 



Efevan Mfe Avar*#, Groaham, OR 

2.195 

1.313 

F E Stem 495 Rivar Rood, Gfedriona. 



OR 97027 ....... .. 

292 

421 

McCall CX 5136 SW Co* bofl. Pomona 



OR 97239___ 

o 

006 

Greco Oi Co. 5622 SC Sarsam Mwy. 



Afcany, OR__ 

197 

134 

Ra^h loduore. 4525 SW Pifeomam 



BV<1 CorwaAa. OR 97330_ 

2.519 

473 

W«*ng Trardportafecn. 10145 H, Pon 



fend Rd. Portland. OR 97217 _ 

•61 

170 

Mac’s Stoat Sarv<a, 4003 McKirfery 



Ava Tacoma. WA 98404 ..... 

1,106 

1.006 

R t Barren. 3317 Auburn Way MoOh, 



Auburn. WA 90002 __ 

99 

291 
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Appendix B—Harris Enterprises, Inc., 
Firms We Are Unable To Locate 

Applegate Dairy 
Kenneth Bolton 

Ed Krskine/Frank Harding & Son 
Haley's Heating Oils 
Bazar. Inc. 

Earl Moore 

Defiance Oil Company 

Appendix C—Harris Enterprises, Inc.. 
Wholesale Customers Who Received At 
Least 90.202 percent Of Refund Due 
Under Consent Order 

J.R. Bales* 

Mike Heidt* 

John Jersey A Son* 

Jack Gross* 

Powell Distributing Co.. P.O. Box 17194. 

Kenton Station. Portland, OR 97200 
L&M Transportation, Box 519, Winston, 
OR 

Fletcher Oil Company, 606 Alexander 
Street. Tacoma, WA 98421 
Gull Oil, 3404 Fourth Avenue South, 
Seattle, W f A 98124 

Champion Petroleum, 9125 N. Burrage. 

Portland. OR 97217 
[KR Doc 85-21261 Filed 9-5-85; 8:45 um) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

I OPTS-42053A TSH-FRI 2884-3) 

Alkyl Epoxides; Decision Not To Test 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA is terminating its 
rulemaking proceeding under section 
4(a) of the Toxic Substances Control Act 
(TSCA) to require testing for certain 
alkyl epoxides. EPA's analysis of data 
now available indicates that few people 


• Firm* which we were unable to locate. 


are exposed to these chemicals, 
exposure levels are low. and only small 
amnounts of these chemicals are 
released to the environment. Existing 
information on health effects does not 
suggest an unreasonable risk at 
expected exposure levels. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Klein. Director. TSCA 
Assistance Office (TS-799J, Office of 
Toxic Substances. Environmental 
Proteclion Agency. Rra. E-543, 401 M St.. 
SW., Washington, D.C. 20480. Toll free: 
(800-424-9065). In Washington. D.C.: 
(554-1404). Outside the USA: (Operator- 
202-554-1404). 

SUPPLEMENTARY INFORMATION: EPA is 

nol proceeding with its rulemaking 
under section 4(a) of TSCA to require 
health effects or chemical fate testing of 
certain alkly epoxides. 

I. Background 

A. ITC Recommendations and AN PR 

Section 4(e) of TSCA (Pub^ L. 94-469. 
90 Stat. 2003 et seq: 15 U.S.C. 2601 el 
seq.) established the Interagency Testing 
Committee (ITC) to recommend to EPA 
a list of chemicals to receive priority 
consideration for testing under section 
4(a) of TSCA. 

The ITC transmitted its First Report to 
the Administrator of EPA. as published 
in the Federal Register of October 12. 
1977 (42 FR 55026). and designated the 
category "alkyl expoxides" for priority 
testing consideration for mutagenicity, 
carcinogenicity, teratogenicity, other 
chronic effects (with emphasis on organ 
effects and behavioral changes), and 
environmental fate. Epidemiological 
studies were also recommended for 
priority consideration for two or three of 
the highest exposure compounds, if 
suitable cohorts cbuld be identified. 

In response to the ITC. EPA published 
notices in the Federal Register of 
January 3.1984 (49 FR 200) for ethylene 
oxide, and January 4.1984 for propylene 
oxide (49 FR 430) and 1.2-butylene oxide 
(49 FR 503). The remaining category 
members were addressed in an Advance 
Notice of Proposed Rulemaking (ANPR) 
published in the Federal Register of 
January 4.1984 (409 FR 449). The ANPR 
solicited additional information on the 
production, use. exposure, and release 
of these chemicals, as well as health and 
environmental effects data not 
previously submitted to EPA. Several 
approaches to testing these chmicals 
were also raised for public comment. 

In evaluating the ITC's testing 
recommendations for members of the 
alkyl epoxides category. EPA 
considered all relevant information 
including the following: information 
presented in the ITC's report 


recommending testing consideration. 
TSCA section 8(d) submissions, 
comments and information received in 
response to the ANPR. additional 
information provided by a 
manufacturers and processors, and 
published and unpublished data 
available to the Agency. 

D. Category Members 

The ITC defined the alky epoxides 
category as noncyclic aliphatic 
hydrocarbons bearing one or more 
epoxide functional groups. 

EPA has identified from the 
nonconfidential (public) TSCA Chemical 
Substances Inventory six short-chain 
(up to four carbon atoms) alkyl epoxides 
and eight longer-chain (greater than nine 
carbon aloms) alkyl epoxides that fit the 
alkyl epoxides chemical category 
definition. No additional alkyl epoxides 
are listed in the confidential portion of 
the Inventory. Of the short-chain 
compounds, three have been addressed 
in separate Federal Register documents: 
ethylene oxide (49 FR 200), propylene 
oxide (49 FR 430). and 1.2-butylene 
oxide (49 FR 503). This notice addresses 
the remaining three short-chain 
compounds and eight long-chain 
substances shown in the following 
Table 1. 

Table 1—Alkyl Epoxides Addressed in 
This Notice 


Owncot 


CAS No 


SftorKMin 


?>Epo«y6u<Wtt 

••oOotyWna mA - 

1.23.4 Owpwy&utor* 

12-£po«y0«carw ___ 

1.2- £poxytiotecone __ 

I 2 E;iory1e<r«ducoo« 

1 ? Fpo«vp*m*<V<c**w.. 

1 2Loory*w«*06c»r* _ 

1.2- €3O«ytwc*»0acan* 

i ^Eporjfoctodoconc _ 

i,2Lpo«ywadocino- 


(CAS NO 3266-23-7) 
(CAS Nty 556-30-6) 
(CAS No 1464-53-5) 

(CAS No 2404-44-6} 
(CAS No 2655-19-6) 
(CAS No 3?34-26-4)i 
(CAS No 18633-25-5) 
(CAS No 7320-37-f) 
(CAS No 22092-36-2) 
(CAS NO 7390-61-01 
(CAS No 87660-04-2). 


Any other alkyl epoxides would be 
subject to premanufacture notification 
and EPA review under TSCA section 5 
prior to their being manufactured or 
imported for purposes subject to TSCA 
jurisdiction. 

C. Public Comments 

Any agency received comments on the 
ANPR from two sources: Viking 
Chemical Co. and Union Carbide Corp.. 
both manufacturers of long-chain alkyl 
epoxides. Viking's comments were 
submitted as Confidential Business 
Information (CB1) and contained 
information on production volumes, 
workplace and consumer exposure, and 
reasons why additional testing wus not 
warranted. Union Carbide. 
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manufacturer of 1. 2-epoxy hex adecane, 
submitted recent results of Ames assays 
and a Sister Chromatid Exchange test, 
and updated production data (CBI) (Ref. 
1; non-CBI version). Union Carbide 
stressed that the number of persons 
involved in the manufacture of 1.2- 
epoxyhexadecane is small and that the 
physical properties of the chemical (high 
boding point of 315° C) and the personal 
protection employed would 
substantially limit exposure. It also 
'stated that existing toxicity data and the 
low production volume of these 
chemcials did not justify additonal 
testing of the long-chain alkyl epoxides. 

D Regulatory Development 

Under section 4(a)(1) of TSCA. EPA 
shall by rule require testing of o 
chemical substance to develop 
appropriate test data if the Agency finds 

that: 

(11(A)(1) the manufacture, distribution in 
commerce, processing. u*e. or disposal of a 
vhemical substance or mixture, or that any 
^mblnatiOn of such activities, may present 
an unreasonable risk of injury to health or the 
environment* 

(ii) there are insufficient data and 
i'Nprrience upon which the effect* of such 
manufacture, distribution in commerce, 
processing, use. or disposal of such substance 
or mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(tii) testing of such substance of mixture 
with respect to such effects is necessary to 
develop such data; or 

|(i)(i) a chemical substance or mixture is or 
will be produced in substantial quantities, 
t«nd (I) it enters or may reasonably be 
anticipated to enter the environment in 
substantial quantities or (tl) there is or may 
be significant or substantial human exposure 
to such substance or mixture. 

(ii) there are insufficient data and 
experience upon whi^h the effects of the 
manufacture, distribution in commorr.H, 
processing, use. or disposal of such substance 
nr mixture or of any combination of such 
activities on health or the environment can 
reasonably be determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to 
develop such data. 

EPA uses a wcight-of-evidence 
approach in which both exposure und 
toxldty information are considered in 
making a section 4(a)(l)(A)(i) finding 
that the chemical may present an 
unreasonable risk. For the section 
4(a)(l)(B)(i) finding. EPA considers only 
production, exposure, and release 
information to determine whether there 
is substantial production, and significant 
or substantial exposure, or substantial 
release. Thus, while EPA can require 
testing for an effect under section 
4(a)(1)(A) only if there is a suspicion of a 
hazard, under section 4(a)(1)(B) EPA can 


require testing whether or not there are 
data suggesting adverse effects if the 
relevant production and exposure or 
release criteria are met. 

For the findings under both section 
4(a)(1)(AJ(ii) and (B)(ti), EPA examines 
toxicity and fate studies to determine 
whether existing information is 
adequate to reasonably determine or 
predict the effects of human exposure to. 
or environmental release of. the 
chemical In making the third finding, 
that testing is necessary. EPA considers 
whether ongoing testing will satisfy the 
information needs for the chemical and 
whether testing which the Agency might 
require would be cupuble of developing 
the necessary information. EPA’s 
process for determining when these 
findings can be made is described in 
detail in EPA’s first and second 
proposed test rules as published in the 
Federal Register of July 1& I960 (45 FR 
48528) and June 5, 1981 (46 FR 30300). 

The section 4(a)(1j(A) finding is 
discussed at 45 FR 48528, und the 
section 4(a)(1)(B) finding is discussed at 
46 FR 301UK). 

Kl. Review of Available Data 

A. Human Exposure and Environmental 
Release 

The short-chain alkyl epoxides are 
produced or imported in smalt volumes 
(Ref. 2). Isobutylene oxide is produced 
infrequently on a custom basis by 
Chemical Samples Co.. Inc., Arco 
Chemical Co. and Research Organic/ 
Inorganic Chemical Co. for use as a 
research reagent. 2.3-Epoxybutane is 
produced in volumes less than 100 Ib/yr 
by International Flavors and Fragrances. 
Inc., for use as a captive intermediate 
for the production of flavors and 
fragrances. Columbia Organic 
Chemicals Co. imports less than 10 lb/ 
yr. of 1,2:3,4-diepoxybutane for use as a 
research chemical. The production 
information for the three short-choin 
alkyl epoxides suggests very little, if 
any, human exposure or environmental 
release and does not support a finding of 
significant or substantial exposure to 
these chemicals. 

All the long-chain alkyl epoxides are 
produced by Viking Chemical Co. In 
addition. Union Carbide produces 1.2- 
epoxyhexadecane. which is the highest 
volume chemical of the long-chain alkyl 
epoxides. Production volumes for long- 
chain alkyl epoxides were submitted as 
CBL The Agency concludes from these 
submissions that the production 
volumes are not substantial. In general, 
they are specialty chemicals, several 
being produced on a custom basis, 
having limited use primarily as reactive 
intermediates. Non-CBI submissions 


obtained from processors described uses 
such us additives for printing inks for 
plastics, petroleum additives to prevent 
hazing in finished products, 
intermediates for surfactants for 
speciality chemical blends, and use as 
experimental chemicals in product 
development (Ref. 3). The highest 
amount of residual expoxide reported in 
a finished product was 2-percent, in a 
petroleum additive. However, for these 
additives, concentrations are further 
reduced by secondary processors 
producing final products with epoxide 
concentrations less than 1-percent. In 
addition, these products appear to be 
used primarily in industrial equipment 
such as hydraulic devices that operate 
as closed systems. The hydraulic fluids 
are recycled until they can no longer be 
reconditioned and are then burned as a 
fuel supplement (Ref. 4). No 
nonindustrial consumer populations 
were identified. In the manufacturing 
and processing of long-chain alkyl 
epoxides, potential exposure to the pure 
chemical occurs during loading of the 
reactor or mixing vessel. Voluntary use 
of protective clothing and equipment 
design minimize the potential for 
exposure. From information supplied to 
the Agency, EPA estimates that fewer 
than 100 persons are exposed to all the 
long-chain alkyl epoxides in the 
manufacturing and processing of these 
chemicals. 

Information submitted as CBi by the 
manufacturers and some processors 
leads the Agency to conclude that 
environmental releases of long-chain 
alkyl epoxides are not substantial. Non- 
CBI submissions by processors (Ref. 3) 
indicate that minor discharges may 
occur in equipment cleanup procedures. 
Several processors indicate such 
releases to be 1 Ib/yr or less, in some 
cases, waste includes an organic phase, 
which is typically burned or processed 
by a waste disposal contractor. 

B. Health Effects 

Discussions of the toxicity data for 
high-production short-chain alkyl 
epoxides appear in separate Federal 
Register notices on ethylene oxide (49 
FR 200), propylene oxide (49 FR 430). 
and 1.2-butylene oxide (49 FR 503). The 
following health effects have been 
reported for one or more of these three 
compounds; carcinogenicity, 
mutagenicity, neurotoxicity, and 
reproductive toxicity. 

EPA has conducted an evaluation of 
published and unpublished literature for 
the chemicals discussed in this notice. 
No toxicity data were found for 2,3- 
epoxybutane. Acute toxicity studies, 
using Department of Transportation test 








36478 


Federal Register / Vol. 50, No. 173 / Friday. September 6. 1985 / Notices 


protocols, determined that isobutylene 
oxide was caustic in an eye irritation 
study (rabbit), negative in a dermal 
Irritation study (rabbit), and classified 
“nontoxic" (dose: 500 mg/kg) in an acute 
oral toxicity study (rat) (Ref. 5). 
Isobutylene oxide was not mutagenic in 
Ames strains TA98. TA100. and TA1537. 
with or without activation (Ref. 5). but 
DNA damage was observed at several 
dose levels in an Alkaline Elution Assay 
using Chinese hamster lung fibroblast 
(V-79) cells (Ref. 5). 

Information on 12:3.4-riiepoxybutanc 
shows acute toxicity with an inhalation 
LCm (rats) of 90 ppm for a 4-hour 
exposure, an oral LD»* (rats) of 78 mg/ 
kg. and a derma! LD* of 89 mg/kg 
(rabbits) (Ref. 8). Also, the substance 
elicited a carcinogenic response in a 
number of studies using a dermal or 
subcutaneous route of administration 
(Refs. 7. 8.9.10. and 11). In addition, 
teratogenic effects have been reported 
in studies using ruts and chickens (Ref. 
12). and a mutagenic response was 
reported for a number of test systems 
(Refs. 13.14.15. and 16). 

Some acute toxicity data are available 
on the long-chain alkyl epoxides 
(specific gravity and animal weight not 
provided) (Ref. 17). For several mixed 
long-chain 1.2-epoxides, rat (i.p.) LEV 
values were in the range of 4.9 to 7.5 
"ml/kg." while rabbit derma) UVs 
were in the range of 5.0 to 14.1 "ml/kg." 
For 12-epoxy hex adecane the 
corresponding values were 43 "ml/kg" 
(rat) and 10.0 "ml/kg" (rabbit). Skin 
irritation (rabbit) was "moderate" or 
"minor": eye injury (rabbit) was graded 
as "none" or "trace" (Ref. 17). 

Several test systems for mutagenicity 
have produced negutive results for 1.2- 
epoxy hexudecane. Both Ames tests 
conducted by NTP (4 strains, with and 
without activation) (Ref. 10) and Ames 
tests commissioned by Union Carbide (5 
strains, with and without activation) 

(Ref. 1) found 1.2-epoxyhexadecane to 
be nonmutagenic. In addition, 1.2- 
cpoxyhexadecane was negative in a 
Sister Chromatid Exchange test using 
Chinese hamster ovary (GHO) cells 
without activation (Refs. 1 and 19)* 

Other long-chain alkyl epoxides. 1.2- 
epoxy decane, 12-epoxy dodecane, 12- 
epoxytetrudecane. and 12- 
epoxyoctadecane are being evaluated in 
the Ames test by NTP (Ref. 20). 

Additional information on the toxicity 
of long-chain alkyl epoxides is available 
from a subchronic study on 12- 
epoxyhexadecane applied dermally to 
rats and mice, completed in 1980 for the 
National Toxicology Program (NTP). 
Dosages given to both species were 62 5, 
125. 250. 500, and 1.000 mg/kg. The 
material (1.2-epoxyhexadecane in 


acetone) was applied 5 times weekly to 
a one-inch square, shaved portion of the 
dorsal area for 13 weeks. Some 
mortality was observed in the mouse at 
doses of 250 mg/kg and above; none 
was observed in the rat. Cutaneous 
reactions, manifested by exfoliation of 
the stratum comeum. alopecia, 
hyperemia and/or balancing were seen 
at the application sites in male mice and 
rats receiving dose levels of 250, 500. 
and 1.000 mg/kg; in female mice 
receiving 1.000 mg/kg; and in female 
rates receiving 500 and 1,000 mg/kg. 
Reduced body weights were observed in 
male mice and rats dosed at 250 mg/kg 
and above and female rats dosed at 500 
and 1,000 mg/kg. No other compound- 
related effects were observed on gross 
or histopathologic examination (Ref. 21). 

Van Duuren et a/. (Ref, 22) tested 1.2- 
epoxydodecane and 12- 
epoxyhexadccune separately in mouse 
skin painting studies to assess their 
oncogenic activity. No tumors were 
observed in a group of 30 ICR/Ha Swiss 
mice treated for 540 days (18 months) 
with approximately 100 mg of a 2- 
percent solution of 1.2-epoxy dodecane 
in acetone (applied to the clipped back 
of each mouse three times per week 
from the age of 8 weeks). However, in 
an experimental group of 41 mice 
similarly treated with a 10-percent 
solution of 1.2-epoxyhexadecane in 
ucetone. two mice developed papillomas 
and one papilloma developed into a 
squamous carcinoma. The test duration 
was 598 days, with a median survival 
time of 427 days. The first papilloma 
appeared on day 308. and the carcinoma 
appeared on day 372. No tumors were 
reported for the control group. No 
statistical analysis of the data was 
presented. 

To confirm the results of Van Duuren 
et aL % and to test a representative long- 
chain, terminal monoepoxide, the NTF 
selected 1.2-epoxy hexudecane to 
undergo a 2-ycar bioassay in B6C3F1 
mice and Fisher 344 rats by dermal 
application (Ref. 23). The exposure 
phase of the test was completed in June 
1982. Doses of 62.5 and 125 mg/kg were 
applied to a 1-inch square shaved 
portion of the dorsal area of the mice 
and rats 5 times per week. The results 
from this study may be available by 
June 1986 (Refs. 23 and 24). 

C Chemical Fate 

No experimental chemical fate 
information is available for the alkyl 
epoxides addressed in this notice. The 
short-chain alky! epoxides are estimated 
to have high water solubilities (2x10* 
ppm) and to partition primarily into the 
water phase under equilibrium 
conditions (log K** -0.07) (Ref. 25). The 


soil adsorption coefficient (K«* 42) 
(Ref. 25) Indicates that the short-chain 
alkyl epoxides would not adsorb 
strongly to organic matter and would be 
highly mobile in soils and sediments. On 
the basis of an estimated 
bioconcentration factor of l.UB, these 
chemicals are not expected to 
accumulate in environmental organisms 
(Ref. 25). The reactivity of epoxides 
toward water will preclude persistence 
of these water-soluble epoxides in the 
environment 

Ihe long-chain ulkyl epoxides are 
expected to behave very differently than 
the short-chain chemicals. The 
calculated water solubilities for the 
long-chain alkyl epoxides are low 
(6x10 4 ppm) (Ref. 25), and calculated 
logs of the oclanol/water partition 
coefficients are on the order of 6 or 7 
(Refs. 25 and 26). indicating that these 
chemicals will partition primarily into 
the soil/sediment compartment under 
equilibrium conditions. The calculated 
soil adsorption coefficient (K oc 2x10') 
(Ref. 25) indicates that the long-chain 
alkyl epoxides will adsorb strongly to 
organic matter in the soil and sediment 
and can be considered relatively 
immobile. An estimated 
bioconcentration factor of 1.7x10* 
indicates that these chemicals could 
bioconcentrate in the environment if 
significant releases occurred and the 
organisms were exposed before the 
epoxides were bound to soil and 
sediments. (Ref. 25). The epoxide 
function is likely by its nature to react 
with water or other nucleophiles, but 
these reactions may be slow because of 
the low water solubility. 

III. Decision Not To Initiate Rulemaking 

EPA has decided not to proceed with 
its rulemaking to require health effects 
or chemical fate testing for the short- 
chain and long-chain alkyl epoxides 
addressed in this notice. The ITC 
recommended testing for the category of 
all noncyciic aliphatic hydrocarbons 
with one or more epoxy functional 
groups because of the effects known to 
be produced by the higher production 
short-chain epoxides ethylene oxide, 
propylene oxide, and 1,2-butylene oxide 
and the carcinogenic effects reported for 
diepoxides. The high production 
epoxides have bean addressed in other 
notices: ethylene oxide (49 FR 200), 
propylene oxide (49 FR 430). and 12- 
butylene oxide (49 FR 503). Of the 
remaining category members, the three 
short-chain chemicals. i.e.. 2,3- 
epoxybutane, isobutylene oxide, and 
1.2:3.4-diepoxybutanc. are produced or 
imported in low volumes, and their use 
limited primarily to research. Although 
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I there is reason to believe that these 
I chemicals may present a hazard 
I because of their similarity to other 
I shcrt.chain category members and data 
I available for l.£3.4-diepoxybutane. the 
I current production, use, exposure, and 

I environmental release of these 

I I chemicals do not support a section 

I 4(a)(l)(A)(i) finding of "may present an 

I I unreasonable risk" or 4(a)((l)(B)(j) 

I finding of "substantial production" and 
"significant or substantial exposure" or 
"substantial release" for health effects 
I or chemical fate testing. 

The eight long^chain alkyl epoxides 
behave differently than their short-chain 
I counterparts There arc significant 
I differences in chemical structure and 
I expected chemical fate behavior. 

Toxicity data for 1,2-epoxvhexadecane 
do not indicate mutagenic activity. A 
long-term skin painting study was 
negative for 1.2-epoxydodecane. and a 
similiar study produced one carcinoma 
for 1,2-epoxyhexadecane. A second skin 
painting study of 1.2-epoxyhexadecane 
has also been conducted by NTP: 
however, the results of this study are not 
available at this time. Although 
production for these long-chain 
chemicals is greater than that of the 
three short-chain alkyl epoxides 
j addressed in this notice, the Agency 
does not consider it to be substantial. 
These epoxides are specialty chemicals 
with limited use. Little, if any, unreacted 
epoxide comes in contact with workers 
or industrial consumers. Known and 
potential releases to the environment 
are extremely small. The toxicity data 
available and data submitted on 
production volume, use, human 
exposure, and environmental release do 
no! support a section 4(a)(1)(A)(i) 
finding of "may present an unreasonable 
risk” or 4(a}(( i)(B) finding of "significant 
or substantial exposure" or "substantial 
release" for health effects or chemical 
fate testing of the long-chain alkyl 
epoxides. 

IV. Public Record 

KPA has established a public record 
for this decision not to test under 
Section 4 of rSCA (docket number 
OPTS-42053A). The record includes the 
following information: 

A Supporting Documentation 

(1) Federal Register notices pertaining to 
this derision consisting of: 

(a) Notice containing the ITC Report 
designating (he category alkyl epoxides to the 
Priority List (42 FR 55026; October 12,1977). 

|b) Notice of Advance Notice of Proposed 
Rulemaking |49 FR 419; January 4. 196$). 

(<) Notice requiring submission of health 
and safety data under section 8(d) of TSCA 
(47 FR 38780: September 2.1982). 


(d) Notice for ethylene oxide (49 FR 200: 
January 3.1<J64). 

(e) Notice for propylene oxide (49 FR 430. 
January 4, 1964). 

10 Notice for 1.2-butylene oxide (49 FR 503; 
January 4. 1964]. 

(2) Communications consisting of; 

(a) Written public and intra-agency or 
interagency memoranda and comments. 

(b) Summaries of telephone conversations. 

(c) Summaries of meetings. 

(3) Reports—published and unpublished 
factual materials, including contractors* 
reports. 

B. Refer* 

11) Union Carbide Corp., Danbury. CT. 
Letter containing copies of correspondence 
with the Agency, AN PR comments, and test 
data (non-CBI version] from Don Hey wood to 
Ralph Northrop. Office of Pesticides and 
Toxic Substances. Environmental Protection 
Agency. April 23.1984. 

(2) Mathtech, Arlington. Va. Level I 
Economic Evaluation: Low Volume Alkvl 
Epoxides. April 1983. 

(3) Anonymous Non-CBI submissions from 
processors of long-chain alkyl epoxides. April 
1985. 

(4) Elco Corp., Cleveland, OIL Personal 
communication with Ralph Northrop, Office 
of Pesticide and Toxic Substances, 
Environmental Protection Agency. May 13, 
1985. 

(5) The Upjuhn Co.. Kalamazoo. Ml. TSCA 
section 8(d) submission of technical reports 
for Isobutylene Oxide and 1 .2:3.4- 
Diepoxyhutane, 8 DHQ-0978-0144. 
Washington. D C.; U.S. Environmental 
Protection Agerrcy. Office of Pesticides and 
Toxic Substances. 1978. 

(6) Clayton G.D.. Clayton. F.E.. editors. 
Patty's Industrial Hygiene and Toxicology, p 
2101.3rd Edition; Volume 2A; John Wiley and 
Sons. Publisher. 1961. 

(7) Kotin P.. Falk H.L. "Organic Peroxides, 
Hydrogen Peroxide, Epoxides and 
Neoplasia." Rati tut. Res. Supp. 3:193-211. 

1963. 

(8) Van Duuren BC Orris L and Nelson N. 
"Carcinogenicity of Epoxides. Lactones and 
Peroxy Compounds.'* U. /. A 'at Cancer Inst 
35:707-717. 1985. 

(9) Van Duuren B.L., Langseth L. Orris L. 
Teebor G.. Nelson N.. Kuschner M. 
"Carcinogenicity of Epoxides. Lactones and 
Peroxy Compounds." IV. Tumor Response in 
Epithelial and Connective Tissue in Mice and 
Rats. /. Nat Cancer Inst 37:825-638. 1966. 

(10) Van Duuren B.L. Nelson N.. Orris L, 
Palmes E.D„ Srhmitt F.L. "Carcinogenicity of 
Epoxides. Lac tonus and Peroxy Compounds ." 
/. Nat. Cancer Inst. 31.41-55.1983. 

(11) Koppers Co. The potential carcinogenic 
activity of butadiene dioxide, 1966. TSCA 
Section 8(d) Submission 8Df IQ-0978-0150. 
Washington. D.C; Office of Pesticides and 
Toxic Substances, U.S. Environmental 
Protection Agency 1978. 

(12) Shell Oil Co. Review of the Toxicology 
ol Epoxy Compounds. TSCA Section 8(d) 
submission 8DHQ-0978-0018. Washington. 
D.C.; U.S. Environmental Protection Agency. 
Office of Pesticides and Toxic Substances. 
1978. 


(13) Kilbey B J. "The Analysis of a Dose- 
Rate Effect Found With a Mutagenic 
Chemical" Mutot. Res. 26(4).249-256. 1974. 

(14) Kbmczuk). "Spontaneous and Induced 
Reversions of Meth 1 Mutant of Aspergillus 
nidu/ans ." Genet Pol. ll(3-4):313-3ia 197a 

(15) Polakowska R., Putrament A. 
“Mitochondrial Mutagenesis in 
Saccharomyr'cs cerevisiae. II. Methyl 
Methanesulphonate and Diepoxybutane." 

Mu tat Res 61:207-213.1979. 

(16) Wade M.J.. Moyer J.W.. Hine C.H. 
"Mutagenic Action of a Series of Epoxides." 
Mutot Res. 66:367-371. 1979. 

(17) Union Carbide Corp. Listing of health 
and safety studies. TSCA Section 8(d) 
submission 8DI 10-09^8-123. Washington. 
D.C; U.S. Environmental Protection Agency, 
Office of Pesticides and Toxic Substances. 
1978. 

(16) National Toxicology Program. 

Summary of Genetic testing at EMTDP lush. 

Dr Errol Zeigcr. NTP NIE! !S. Research 
Triangle Park. NC. January 11,1982. 

(19}USEPA. Memorandum: "Evaluation of 
a Sister Chromatid Exchange Test for 1.2- 
Epoxyhexudecane." From I. Baumel. Office of 
Pesticides and Toxic Substances, U.S. 
Environmental Protection Agency, 
Washington. D.C. December 28,1984. 

(20) National Toxicology Program. Personal 
communication on the status of mutagenicity 
testing for ldng chain alkyl epoxides between 
EMTDP Lab and Andrea Bloschka. Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. May 23. 
1985. 

(21) National Toxicology Program. A 
subchronic test of 1.2-epoxyhexadecanc 
(55538) in B6C3F1 mice and Fischer 344 rats 
by derma) application. Tracor Jitco 
Subcontract No. 78-61-1060U2; Gulf South 
Research Institute. Project No. 410-027. Dr. 
Ron Milnick, Project Officer, NTP, N1EHS. 
Research Triangle Park, NC. 1980. 

(22) Van Duuren B.L, Langseth L*, 
Goldschmidt B.M.. Orris L “Carcinogenicity 
of Epoxides, Lactones, and Peroxy 
Compounds. VI. Structure and Carcinogenic 
Activity."/ Nat. Cancer Inst. 39:1217-1228. 
1967. 

(23) National Toxicology Program. Personal 
communication on the status of the NTP 
Bioassay for 1.2-epoxyhexadecane between 
Ron Milnick. NTP. and Andrea Btaschka, 
Office of Pesticides and Toxic Substances. 
Environmental Protection Agency. November 
21.1983. 

(24) Notional Toxicology* Program. Personal 
communication on the current status of 
studies done by Gulf South Research Institute 
between James Huff, N1KHS, and Andrea 
BUschka. Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency. January 30.1985. 

(25) USEPA. Memorandum: "Properties of 
Alkyl Epoxides". From William Wood, Office 
of Pesticides and Toxic Substances. 
Environmental Protection Agency. 
Washington. D.C.. July 8.1982. 

(20) USEPA. Memorandum: "Environmental 
Fate of Alkyl Epoxides". From William 
Wood. Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency. Washington. D.C. December 4.1984. 
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Confidential Business Information 
(CD!), while part of the record, is not 
ava liable for public review. A public 
version of the record, from which CDI 
has been deleted, is available for 
inspection in the OPTS Reading Rm. E- 
107, 401 M St.. SW.. Washington, D.C., 
from 8 n.m. to 4 p.m.. Monday through 
Friday, except legal holidays. 

(15U.S.C 2603) 

Dated: August 29. 1985. 

|. A. Moor®, 

Assistant Administrator for Ptottu ides anil 
Toxic Substances, 

|FR Doc. 85-21304 Filed 9-5-85: 8:45 am| 

BIUJNQ COOt •SW 50-S 


IER-FRL-2892-8) 

Environmental Impact Statements; 
Availability 

Responsible Agency: Office of Federal 
Activities. General information (202) 
382-5073 or (202) 382-5075. 

Availability of Environmental Impact 
Statements filed August 28.1985 
Through August 30.1985 Pursuant to 40 
CHI 1506.9. 

EIS No. 850369, Draft. FHW. KY. KY-44 
Reconstruction. KY-55 in Taylorsville 
to KY-44 Relocated. Spencer County. 
Due: October 21,1965, Contact: Robert 
Johnson (502) 227-7321. 

EIS No. 850370. Draft. NASA. PRO. 
Galileo and Ulysses Mission Projects. 
Jovian System Investigation Program, 
Due: October 21.1985, Contact: Harry 
Mannheimer (202) 453-1602. 

EIS No. 850372. Final. FHW. IL. Lake 
Front Highway/FAP 437 Construction 
and Improvements. ILTri-Stnte 
Toll way/MH to Grand Avenue/ IL- 
132, Lake County. Due: October 7, 

1985. Contact: Jay Miller (217) 492- 
4600. 

EIS No. 850373. DSuppl, FHW, WA. 
Pasco-Kennewick Intercity Steel Truss 
Bridge Removal. Columbia River, 
between Pasco and Kennewick Cities, 
Benton and Franklin Cos., Due: 
October 25,1985, Contact: Paul 
Gregson (206) 753-2120. 

Amended Notices 

EIS No. 820676, Draft, OSM. CO. Meeker 
Area Mines. Mining and Reclamation 
Plan. Approval. Rio Blanco Co.. 
Published FR 10-15-82—Officially 
Withdrawn. 

EIS No. 830628, Draft. COE. IU 
Kahawainui Stream Flood Control. 
Laie. Island of Oahu. Published FR 12- 
9-83—Officially Withdrawn. 


Dated: September 3, 1985. 

Allan Hirsch, 

Director, Office of Fexfcrat Activities. 
|FR Doc. 85-21355 Filed 9-5-85; 8:45 am) 

BILUMO COO€ 


IER-FRL-2892-91 

Environmental Impact Statements; 
Availability of EPA Comments 

Availability of EPA comments 
prepared August 19.1985 through 
August 23.1985 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5075/78. An 
explanation of the ratings assigned to 
draft environmental impact statements 
(KJSs) was published in FR dated 
October 19.19B4 (49 FR 41108). 

Draft EISs 

ERP No. D-BLM-L820Q7-00, Rating 
E02. Northwest Area Noxious Weed 
Control Program. ID. WA. MT. OR. and 
WY. Summury: EPA stated that picloram 
and glyphosate are currently not 
registered for range land use in the 
slates covered by the DEIS. Therefore, 
registration under the Federal 
Insecticide. Fungicide, and Rodenticide 
Act (F1FRA) would be necessary to use 
these pesticides. Also, some evidence 
has recently arisen to indicate that 
glyphosate poses risks of oncogenic 
effects. This evidence is in the process 
of further evaluation, however. EPA 
does not expect any significant risks to 
human health to result from glyphosate'* 
use in this program. EPA believes that 
BLM should consider expanding the 
worst case analysis to include a risk 
analysis of accidental spills and the 
risks to biota as well as human health. 
Additional documentation and 
evaluation of water quality impacts is 
also needed. 

ERP No. D-CDB-B89016-MA. Rating 
ID. Tent City Development. Parcels 11A 
and HB. S. End Urban Renewal, UDAC. 
MA. Summary: EPA believes the project, 
as proposed, can be developed in a 
manner that will not cause significant 
adverse impacts on the environment, 

ERP No. D-COE-E30Q33-FLrRating 
L02. Martin County Beach Erosion 
Control, FL. Summary: EPA believes the 
environmental effects of this action are 
within acceptable limits and can be 
materially lessened through the 
judicious selection of borrow material 

ERP No. D-COE-E67003-FL Rating 
E02, Occidental Wetland Phosphate 


Mining Operations Dredge and Fill 
Permit. Sect. 404. FL. Summary: EPA has 
concluded that the DEIS does not 
accurately assess the impacts of the 
proposed mining on fish and wildlife 
habitat and water quality of the subject 
headwaters and tributaries of the 
Suwannee River system. Further, the 
alternatives presented are limited in 
scope compared to those indicated in 
the Plan of Study or otherwise available 
The EIS also contains fundamental 
factual errors regarding the value of 
wetlands on the project site, probability 
of replacing mined wetlands with higher 
quality habitat, and the effects of 
current mining practices on maintenance 
of water auality. 

ERP No. DS-FHW-B4OO40-NH. Rating 
EC2, NH-101 Improvements, Chesham 
Rd. to Bonds Comer, Right-of-Way 
Acquisition, Construction. Modified 
Reconstruction Alternative. 404 Permit 
NIL Summary: EPA recommended that 
the FK1S include for each alternative, a 
comprehensive impact analysis for 
domestic wuter supplies, a more 
detailed air quality analysis, and 
proposed mitigation measures that 
would reduce the impacts. 

ERP No. D-FTIW-L40140-OR. Rating 
KCl. Tualatin Valley Highway 
Widening. 21st Ave. to East Main St.. 
Improvements and Development. OR. 
Summary: Although some traffic noise 
impacts of the project are substantial. 
EPA would have no objections with the 
project if it includes all noise mitigation 

ERP No. D-IBR-K39026-CA. Rating 
EC2. Freeman Diversion Improvement 
Project. Construction and Operation. 
Santa Clara R.. Combat of Seawater 
Intrusion. CA. Summary: EPA expressed 
concern that the sedimentation analysis 
was not carried out far enough 
downstream of the diversion structure to 
adequately assess environmental 
impacts on the major habitats of the 
Lower Santa Clara River. EPA also 
requested a greater commitment to 
mitigation proposals in the FE1S. 

ERP No. DS-NOA-B9OO01 -Rl, Rating 
LO. Rhode Island Coastal Resources 
Mgmt. Program, 1985 Amendment. Rl. 
Summary: EPA believes the 
amendments to the Rhode Island 
Coastal Management Program will not 
cause significant adverse impacts on the 
environment and will increase 
consistency and specificity of the 
regulatory policies. 

Final EISs 

ERP No. F-BLM-C08006-NM. El Paso 
345 kV Transmission Line. 
Construction/Operation/Maintenance. 
Springerviile to Deming. Right-of-Way 
Permit, NM. Summary: EPA has no 
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objection to the proposed transmission 
line project as described. 

KKP No. FS-COR-K3614B-KY. 

Yatesvitle Lake Multipurpose and Local 
Protection Project. Blaine Creek. KY. 
Summary: F.PA has been obligated to 
use its statutory authority to control the 
discharge of brines and residues into 
surface waters of the State of Kentucky. 
Additional administrative actions are 
anticipated, and EPA's major concern 
with this facility, viz., the potential for 
long-term water quality degradation in 
the Blaine Creek/Sandy system, has 
been greatly lessened. Nonetheless. EPA 
continues to recommend that 
impoundment only begin after uu 
evaluation of water quality of flows into 
the proposed lake. 

ERPNo. F-JUS-A821 ll-oo. Cannabis 
Eradication on Federal Lands and 
Intermingled Forest and Rangelands in 
the Continental U.S. Summary: Based on 
EPA's review of the information and 
analyses contained in this programmatic 
FFJS. and the identification of the 
Operational Flexibility alternative as 
the preferred alternative. EPA has no 
objections to the proposed cannabis 
eradication program, provided that all 
appropriate mitigation measures arc 
fully implemented and site-specific 
analyses are undertaken prior to 
initiation of individual projects. 

F.RP No. F-NOA-C64003-00, Shallow- 
Water Reeffish Fishery Mgmt. Plan, PR 
and VL Summary: EPA lielieves that the 
FFJS adequately addresses the problem 
of overexploitation of fishery resources 
and is encouraged by the plan’s 
recommendation to help replenish the 
fish population stocks of several species. 

Regulations 

KRP No. R-OSM-A01080-00. Surface 
Coal Mining and Reclamation 
Operations. Permanent Regulatory 
Program, Definitions. Adverse Physical 
Impact Permament Program Perf. Stds.. 

30 CF*R Parts 701. 816. and 817, (50 FR 
24880). Summary: EPA agrees with the 
proposed regulation in its addressmenl 
of an environmentally significant aspect 
of coal remining. EPA commends the 
OSM for requiring that available spoil 
be used for backfilling and grading to 
eliminate highwalls. EPA identified the 
potential for increased fugitive dust 
emissions as a concern that could arise 
during backfilling. 

Bated: Sepfemi** 3. 1 ** 15 . 

Allan Htrsch. 

Director, Office of Ferfrrv/ Activities. 

|FR Doc. 85-21356 Filed 9-5-85: 8:45 am] 

WU.WO COOf *540-MMM 


FEDERAL COMMUNICATIONS 
COMMISSION 

I MM Docket No. 8S-266I 

Hearing Designation Order 

In re Applications of Big Chief 
Broadcast tog (File No. BPCT-84112UKF4. 
South Lake Communications. Inc. (File No. 
BPCT-M1212KHI, Nuo-lYufti Tek vision 
Concepts (File No. BPCT-85G214KM). 

Channel 68, Inc. (Flic No. BPCT-850214KQ). 
CFL Ltd. (Fite No. BPCT-85ttri5KT). Olympia 
Broadcasting Croup. LTD. (Fite No. BPCT- 
850215KZ). CAP Partners (Fite No. BPCT- 
850215LT). Robin C. Brandt (Fite No RPCT- 
850215LZ). For Construction Pprmit. 

Ctermont. Florida. 

Adopted; August 18.1965. 

Released: September 3.1985. 

By the Chief. Video Services Division. 

1. The Commission, by the Chief* 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 
applications of Big Chief Broadcasting 
(Big Chief), South Lake 
Communications, Inc. (South Lake). 
Non-Profit Television Concepts (Non- 
Profit). Channel 68, Inc... CFL. Ltd.. 
Olympia Broadcasting Croup. Ltd. 
(Olympia). CAP Partners, and Robin C. 
Brandt, for authority to construct a new 
commercial television station on 
Channel 68, Clermont. Florida, and an 
informal objection filed by the 
Association of Maximum Service 
Telecasters. Inc. (AMST) against 
Olympia. 

2. On April 17.1965. AMST filed an 
informal objection to the Olympia 
application on the ground that 
Olympia's proposed site would be 
shortspaced to the sites proposed by the 
six 1 mutually exclusive applicants for 
channel 61 in Gainesville. Florida. 1 
Olymia did not respond to the AMST 
objection. An applicant which fails to 
meet the miniumum mileage separation 
requirements of $ 73.610 of the 
Commission's Rules must make the 
threshold showing that no fully-spaced 
site is available. Olympia has made no 
such showing. Accordingly, an issue will 
tie specified to determine whether 
circumstances exist which would 
warrant a waiver of § 73.610 of the 
Rules. In assessing those circumstances, 
the Administrative Law Judge will 
consider the fact that the other 


' Olympia’* cite would be »hurt *p.»< ed tu only 
four of the *4* (wiineseHto filet (tee Footnote Z. 
below) bee*me, subsequent to the filing of AMST* 
objection in this proceeding, two of tho Gainesville 
applicant* amended their Application* to specify 
different sittts. Olympia’* tile would be fully-tfwced 
to thoie two tiles. 

'The four application* for Gainesville with which 
Olympia wotiM be short spaced are 


applicants in this proceeding have 
specified fully-spaced sites. 3 

American Communication and 
Television, Inc. (spaced 56 out of a 
required 60 miles). Cozzin 
Communication Corporation (spaced 50 
out of a required 60 miles), Gainesville 
Television Group, and Central Florida 
Broadcasting. Inc. (spaced 49 out of a 
required 60 miles to both). 

X Section 7X3555{b)|t) of the 
Commission's Rules provides that no 
license for a television broadcast station 
shall be granted to any party if such 
party directly or indirectly owns, 
operates, or controls one or more AM 
stations and the grant of such license 
will result in the Grand A contour of the 
proposed station encompassing the 
entire community of license of the AM 
broadcast station. Note 4 to this rule 
provides, inter alia, that applications for 
U1 IF television facilities" . • • will be 
handled on o case-by-case basis in 
order to dr .'ermine whether common 
ownership, operation or control of the 
stations in question would be in the 
public interest" Debra L Anscombe is a 
general partner and 15% owner of CFL, 
Ltd. She is also the General Manager of 
AM Station VVSIR. Winter Haven, 

Flor ida, and is a 5% limited partner of 
WHF Associates. Ltd., licensee of 
Station WSIR. Winter Haven would be 
within the predicted Grade A contour of 
thp proposed television station. Since 
Mrs. Anscombe is intricately involved in 
the day-to-day operation and 
management of the AM station, her 
interest limited pumership in that 
station is not sufficiently insulated so 
that her interest is attributable. Mrs. 
Anscombe, however, has stated that if 
CFL Ltd. is the sucessfiil applicant in 
this proceeding, she will divest her 
interest in the licensee of the AM station 
and will resign her position as General 
Manager. Accordingly, any grant of the 
application of CFL. Ltd. will be subject 
to the condition that Mrs. Anscombe 
sever all interest in and connection with 
the licensee of Station WSIR. 

4. Applicants for new broadcast 
stations are required to give local public 
notice of the filing of their applications, 
in accordance with 5 73.3580 of the 
Commission's Rules. They must then file 
proof of publication of such notice or 
certify that they have or will comply 
with the public notice requirement. Wc 


‘The Gainesville application* wrre *cuMT with 
nwprct to cxmlltcfinx application* on Octobr 3. tSB*. 
Olympia * appbuUKNi was Glad on February IS. 

1««S Olympia ra, therefor* required to mmt the 
separation requirement* to m 11 of the proposed 
Gainesville altir*. 
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have no evidence, however, that 
Olympia has done either. If it has not 
already done so. Olympia will be 
required to file a statement that it has or 
will comply with the public notice 
requirement with the Administrative 
Law judge within 20 days of the release 
of this Order. 

5. Section V-C item 10, FCC Form 301, 
requires that an applicant submit figures 
for the area and population within its 
predicted Grade B contour. Neither Big 
Chief nor Non-Profit has specified these 
figures. Consequently, we are unable to 
determine whether there would be a 
significant difference in the size of the 
area and population that each applicant 
proposes to serve. Big Chief and Non- 
Profit will each be required to submit an 
amendment showing the required 
information, within 20 days after this 
Order is released, to the presiding 
Administrative Law Judge. If it is 
determined that there is a significant 
disparity between the oreas and 
populations, the presiding 
Administrative Law judge will consider 
it under the standard comparative issue. 

6. No determination has been made 
that the tower heights and locations 
proposed by each of the applicants 
would not constitute a hazard to air 
navigation. Accordingly, an issue 
regarding this matter will be specified. 

7. Except as indicated by the issues 
specified below', the applicants are 
qualified to construct and operate as 
proposed. Since these applications are 
mutually exclusive, the Commission Is 
unable to make the statutory finding 
that their grant would serve the public 
Interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

8. Accordingly, it is ordered. That 
pursuant to section 309(e) of the 
Communications Act of 1934. as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

t. To determine whether the proposal 
of Olympia Broadcasting Croup, Ltd. is 
consistent with the minimum mileage 
separation requirements of $ 73.610 of 
the Commission’s Rules and, if not. 
whether circumstances exist which 
would warrant a waiver of the Rule. 

2, To determine whether there is a 
reasonable possibility that the tower 
height and location proposed by each of 
the applicants would constitute a hazard 
to air navigation. 


3. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

4. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

9. It is further ordered. That, in the 
event of a gi ant of CFL, Ltd.’s 
application, the construction permit 
shall contain the following condition: 

Prior to the commencement of 
operation of the television station 
authorized herein, the permittee shall 
certify to the Commission that Debra L 
Anscombe has divested herself of all 
interest in, and connection with the 
licensee of Station WS1R( AM). Winter 
Haven. Florida. 

10. It is further ordered. That Olympia 
Broadcasting Group. Ltd., shall file a 
certification with the presiding 
Administrative Law Judge, within 20 
days after this Order is released, that it 
has or will comply with $ 73.3580 of the 
Commission's Rules. 

11. It is further ordered. That Big Chief 
Broadcasting and Non-Profit Television 
Concepts shall each submit an 
amendment stating the area and 
population within its predicted Grade B 
contour, within 20 days after this Order 
is released, to the presiding 
Administrative Law Judge. 

12. It is further ordered. That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 2. 

13. It is further ordered. That to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 

§ 1.221(c) of the Commission’s Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
specified in this Order. 

14. It is further ordered. That the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934. as amended, and $ 73.3594 
of the Commission’s Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
5 73.3594(g) of the Rules. 

Federal Communications Commission. 

Roy |. Stewart, 

Chief, Video Services Division, Moss Media 
Bureau. 

|FR Doc. 85-21289 Filed 9-5-85; 8:15 *m| 

BtiuMG coot e/u-oi-y 


I MM Docket No. 85-267) 

Hearing Designation Order 

In re Applications of Dorothy |. Owens, 

(File No. BPCT-85022KG). Harold L. Mulliuin 
(File No. BPCT-850I22KJ). Latih 
Communication*, a California Limited 
Partnership (File No. BPCT-850422KK). 

Liberty Broadcasting Corporation (File No. 
BPCT-850422KS). Gamez Communications, 
Limited Partnership (Fite No. BPCT- 
850422 KT). Crown City TV. Inc. (File No. 
BPCT-8M.H221 J\). For Construction Permit, 
Bakersfield. California. 

Adopted: August 19.1985. 

Released: September 3.1985. 

By tho Chief. Video Services Division. 

1. The Commission, by the Chief. 

Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioncd mutually exclusive 
applications for a new commercial 
television station to operate on Channel 
48, Bakersfield. California; a late-filed 
amendment and a motion to accept the 
amendment filed by LASH 
Communications (LASH), and comments 
on the LASH motion filed by Liberty 
Broadcasting Corporation. 

Z Tho deadline for filing amendments 
to the above-captioned applications was 
Friday, June 7,1985 (the “B" cut-off 
date). On the following business day, 
Monday. June 10.1985, LASH filed an 
amendment to its application to reflect 
ownership changes and. on June 13, it 
filed a motion to accept the late-filed 
amendment nunc pro tunc. Counsel for 
1 j\SH concedes that the signed 
amendment was at his office in time to 
be filed on June 7. but that because of 
errors in the office, it wasn't filed until 
the 10th. On July 1,1985. Liberty 
Broadcasting Corporation (Liberty), a 
competing applicant in this proceeding, 
filed comments arguing that the 
Commission should accept the 
amendment for Section 1.65 purposes 
only and to provide that LASH shall 
have no comparative advantage as a 
result of the amendment. LASH 
conicnds that it could not have filed 
earlier because it could not finalize an 
undescribed decision without one of its 
general partners who had left the 
country on May 5 and did not return 
until June Z 

3. Grunt of LASH’s motion to accept 
the amendment as if it were timely filed 
cannot be justified. The "B” cut-off list 
was released May Z 1985. several days 
before the general partner left the 
country. Moreover, there is no 
explanation as to why one of the other 
general partners did not act on behalf of 
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the partnership or why the missing 
partner could not have been contacted 
by telephone during the one month 
period between release of the "B" cut¬ 
off list and the cut-off date. Finally, 
confusion in the office of legal counsel 
i annul excuse a failure to meet an 
established deadline. Consequently, the 
motion will be granted to the extent that 
the amendment will be accepted, but the 
amendment will be accepted for § 1,85 
purposes only and no comparative 
advantage is to accrue to LASH as a 
result thereof. 

4. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicate that there would 
be a significant difference in the size of 
the area and population that each 
proposes to serve. Consequently, the 
areas and populations which would be 
within the predicted 84 dBu (Grade B) 
contour, together with the availability of 
other television service of Grade B or 
greater intensity, will be considered 
under the standard comparative issue, 
for the purpose of determining whether 

a comparative preference should accrue 
to any of the applicants. 

5. No determination has been made 
that the tower height and location 
proposed by Harold L Mullican. Liberty 
Broadcasting Corporation. Gamez 
Communications, and Crown City TV. 
Inc. each would not constitute a hazard 
to air navigation. Accordingly, an issue 
regarding this matter will be specified. 

8 Section 73.685(e) of the 
Commission's Rules states Hint stations 
operating on Chunnels 14-69 with 
transmitters delivering o peak visual 
power output of more than 1 kW may 
employ directive transmitting antennas 
with a maximum to minimum radiation 
in the horizontal plane of not more than 
15dB. Dorothy J. Owens proposes to 
employ « directional antenna with a . 
peak power which will exceed the 
allowable maximum to minimum 
radlatiun However. Ms. Owens has 
requested a waiver of 5 73.685(e). 
Accordingly, an issue will be specified 
to determine if circumstances exist to 
warrant waiver of g 73.665(e). 

7. Section 73.065(0 of the 
Commission's Rules requires an 
applicant proposing to use a directional 
antenna to include a tabulation of 
relative field pattern, oriented so that O* 
corresponds to True North and 
tabulated at least every 10* plus any 
minima or maxima. Dorothy J. Owens 
has not supplied this data. Accordingly. 
Ms. Owens will be required to submit an 
amendment with the appropriate 
Information to the presiding 
Administrative Law Judge and copies to 
the Chief. Television Branch and the 


Chief. Hearing Branch, Mass Media 
Bureau, within 20 days after this Order 
is released. 

8. In Section V-C, FCC Form 301. 
Crown City TV. Inc., specifies its 
maximum visual effective radiated 
power as 2692 kW and its antenna 
height above average terrain as 3742 
feel. This combination of power and 
height exceeds the maximum permitted 
by { 73.614 of the Commission's Rules. 
Accordingly. Crown City TV. Inc. must 
submit a corrective amendment to the 
presiding Administrative bw Judge, 
within 20 days after this Order is 
released. 1 

9. Section 73.3555fb) of the 
Commission's Rules states that no 
license for a television station shall be 
granted to any party if such party owns, 
operates or controls an AM or FM 
broadcast station and the grant of such 
license will result in the Grade A 
contour of the television station 
encompassing the entire community of 
the AM or FM station. Dorothy J. Owens 
is the Secretary-Treasurer and a director 
of Buck Owens Production Company. 
Inc., the licensee of stations KUZZfAM) 
and KKXX(FM). Bakersfield, California. 
However, Ms. Owens has represented to 
the Commission that, in the event that 
she is the successful applicant for 
Channel 48, she will divest herself of all 
interest in and connection with the 
licensee of KUZZ(AM) and KKXX(FM). 
Accordingly, any grant of a construction 
permit to Ms. Owens will be conditioned 
upon Ms. Owens’ divestiture. 

10. Harold L. Mullican submitted only 
a partial financial certification. 
Accordingly. Mr. Mullican will be given 
20 days fiom the release date of this 
Order to review his financial proposal in 
light of Commission requirements, to 
make any changes that may be 
necessary, and. if appropriate, to submit 
a certification to the Administrative I.aw 
Judge in the manner called for in Section 
111. FCC Form 301. as to his financial 
qualifications. If the applicant cannot 
make the required certification, he shall 
so advise the Administrative Law Judge 
who shall then specify an appropriate 
issue. Minority Bnxulcasters of East St. 
Louis. Inc.. BC Docket No. 82-378 
(released July 15,1982). 

11. Section 73.2000 of the 
Commission's Rules requires an 
applicant fora new television station to 
afford equal employment opportunity to 
all qualified persons and to refrain from 


1 Reduction of height or power ran? require the 
ntbmiauuoa o( new mtgintenng data such as new 
contour map*, new vertical lower ikrtch. and 
changed area and population figure*. If *o. lh«* 
information mu%! be fmhmtitcd «• pan ol the 
required amervdmrnt 


discriminating in employment and 
related benefits on the basis of nice, 
color, religion, national origin or sex. 
Pursuant to these requirements, an 
applicant who proposes to employ at 
least five full time employees must 
establish a program, which must be 
submitted to the Commission, designed 
to assure equal employment opportunity 
for women and minority groups. Hamid 
R. Multican and Gamez 
Communications have each indicated 
that at least five full-time employees 
will be employed. However, neither 
applicant has submitted a copy of the 
required equal opportunity program. 
Accordingly, each will be required to 
submit an amendment which corrects 
this omission, to the presiding 
Administrative Law judge, within 20 
days after this Order is released. 

12. Two of the limited partners of 
Gamez Communications are presently 
employed in positions that may be 
inconsistent with the Commission's 
cross-interest policy. Michael D. Allen is 
the sales manager at Station KWAC, 
Bakersfield, California, and Meri 
Catharine Hopple is a salesperson at 
Station KLLY(FMJ. Oildale. California, 
which is located within the applicant's 
proposed Grade A contour. Accordingly, 
an issue will be specified to determine 
whether Mr. Allen's employment at 
Station KWAC or Ms. Hopple's 
employment at Station KLLY(FM) would 
be consistent with the Commission's 
cross-interest policy and. if not. whether 
grant of the Gamez Communications 
application would bo in the public 
interest. 

13. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

14. Accordingly, it is ordered. That 
pursuant to section 309(e) of the 
Communications Ad of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

1. To determine, with respect to 
Harold L Mullican. liberty Broadcasting 
Corporation, (oimez Communications, 
and Crown City TV. Inc., whether there 
is a reasonable possibility that the 
tower height and location proposed by 
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each would constitute a hazard to air 
navigation. 

2. To determine with respect to 
Dorothy J. Owens, whether 
circumstances exist to warrant a waiver 
of S 73.685(e) of the Commission's Rules. 

3. To determine, with respect to 
Gamez Communications, whether the 
employment of Michael D. Allen at 
Station KWAC or the employment of 
Meri Catharine Hopple at Station 
KLLY(FM) is consistent with the 
Commission's cross-interest policy and. 
if not. whether a grant of the Gamez 
Communications application would be 
in the public interest. 

4. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

5. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

15. It is further ordered. That the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 1. 

16. It is further ordered. That the 
"motion to accept late-filed amendment** 
Filed by LASH Communications IS 
GRANTED to the extent noted herein 
and the June 10.1935, amendment IS 
ACCEPTED for 5 105 purposes only. 

17. It is further ordered, That Dorothy 
J. Owens shall submit an amendment 
providing the information required by 

§ 73.685(f) of the Commission's Rules, to 
the presiding Administrative Law Judge 
and copies to Chief. Television Branch 
and the Chief. Hearing Branch. Mass 
Media Bureau, within 20 days after the 
release date of this Order. 

18. It is further ordered. That, in the 
event that Dorothy J. Owens is the 
successful applicant, the construction 
permit shall be conditioned as follows: 

Prior to commencement of operation 
of the television station authorized 
herein, permittee shall certify to the 
Commission that she has divested 
herself of all interest in, ond connection 
with, the licensee of Stations 
KUZZ(AM) and KKXX(FM), Bakersfield. 
California. 

19. It is further ordered. That Crown 
City TV. Inc. shall submit an 
amendment to show compliance with 
3 73.614 of the Commission's Rules 
pertaining to power and antenna height 
above average terrain, to the presiding 
Administrative Law Judge, within 20 
days after this Order is released. 

20. It is further ordered. That Harold 
L Mullican shall submit a financial 
certification in the form required by 
Section ill, FCC Form 301. or advise the 
Administrative Law Judge that the 
certification cannot be made, as may be 


appropriate, within 20 days after this 
Order is released. 

21. It is further ordered. That Harold 
L Mullican and Gamez 
Communications. Limited Partnership 
shall each submit, as an amendment, an 
equal opportunity program, to the 
presiding Administrative Law Judge, 
within 20 days after this Order is 
released. 

22. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall pursuant to 

S 1.221(c) of the Commission's Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
specified in this Order. 

23. It is further ordered. That the 
applicants herein shall pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and 3 73.3594 
of the Commission's Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
5 73.3594(g) of the Rules. 

Federal Communications Commission. 

Roy J. Stewart. 

Chief Video Services Division. Mass Madia 
Bureau. 

(FR Doc. 85-21292 Filed 9-5-85; 8:45 mtt| 

aiUJKO coot S713-41 


FEDERAL RESERVE SYSTEM 

Colson, Inc., et al; Formations of, 
Acquisitions by, and Mergers of Bank 
Holding Companies and Acquisitions 
of Honbanklng Companies 

The companies listed in this notice 
have applied under 3 225.14 of the 
Board's Regulation Y (12 CFR 225.14) for 
the Board's approval under section 3 of 
the Bank Holding Company Act (12 
U.S.C. 1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed companies have also applied 
under § 225.23(a)(2) of Regulation Y (12 
Cra 225.23(a)(2)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S C. 
1843(c)(8)) and 5 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in 5 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted. 


these activities will be conducted 
throughout the United States. 

The applications are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available Tor 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
os greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 25, 
1985 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian. Jr., Vice President) 
701 Bust Byrd Street. Richmond. Virginia 
23261: 

1. Colson . he.. Wilmington. Delaware; 
to become a bank holding company by 
acquiring 80 percent of the voting shares 
of Washington Bancorporation, 
Washington, D C., thereby indirectly 
acquiring the National Bank of 
Washington, Washington, D.C, 

Applicant has also applied to acquire 
Washington Mortgage Group. Inc., 
Tysons Comer, Virginia, thereby 
engaging in making, acquiring, selling, 
aiu) servicing residential mortgage 
loans; principally single- and multi¬ 
family mortgages. 

2. Washington National Holdings. 

N. V.. Curacao. Netherlands Antilcs; to 
become a bank holding company by 
acquiring 37.5 percent of the voting 
shares of Colson, Inc.. Wilmington, 
Delaware, thereby indirectly acquiring 
The National Bank of Washington. 
Washington, D.C. 

Applicant has also applied to acquire 
Washington Mortgoge Group. Inc.. 
Tysons Comer, Virginia, thereby 
engaging in making, acquiring, selling, 
and servicing residential mortgage 
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loans: principally single- and multi¬ 
family mortgages. 

Board of Governors of the Federal Reserve 
System. August 30.1085. 
lames McAfee. 

Associate Secretary of the Board 
I PR Doc. 65-21200 Filed 0-5-65; 8:45 am) 
BILLING code mukji -u 


New Superior Financial Corp. et aL; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1042) and 
$ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. 'The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
September 1985. 

A. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom. Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55480: 

T New Superior Financial 
Corporation. Sault Ste. Marie. Michigan; 
to become a bank holding company by 
acquiring 100 percent of the voting 
shares of Superior Financial 
Corporation, Sault Ste. Marie, Michigan. 

B Federal Reserve Bank of Kansas 
City (Thomas M. Hoening, Vice 
President) 925 Grand Avenue. Kansas 
City. Missouri 64198; 

1 . Commerce Financial Corporation . 

T opeka. Kansas; to acquire 100 percent 
of the voting shares of First State Bank 
and I rust Company, Topeka. Kansas. 

C Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 

400 South Akard Street. Dallas. Texas 
75222: 


1. Brush Country Holding Company. 
Inc.. Freer, Texas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Freer 
Bancshares. Inc. Freer, Texas, thereby 
indirectly acquiring Brush Country Bank. 
Freer, Texas. 

D. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street. San 
Francisco. California 94105: 

1. Mission Volley Bancorp . 

Pleasanton. California; to acquire 100 
percent of the voting shares of The Bank 
of San Ramon. N.A. (in organization). 
San Ramon, California. 

Board of Governors of the Federal Reserve 
System. August 30.1985 
James McAfee, 

Associate Secretary of the Board. 

|FR Doc. 85-21281 Filed 9-5-85; 8:45 am| 

BILLING CO0€ *210-41-41 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Sendees (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction A>ct (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on August 30. 
1985. 

Public Health Service 

Centers for Disease Control 

Subject: Dust and Endotoxin Dose 
Response Relationship for Cotton 
Dust—New. 

Respondents: Individuals or 
households. 

Subject: National Institutes for 
Occupational Safety and Health 
Information Dissemination Evaluation— 
New. ^ 

Respondents: Individuals or 
households. 

Subject: National Occupational 
Health Survey of Mining—Extension 
(0920-0143). 

Respondents: Business or other for- 
profit institutions, small businesses or 
organizations. 

National Institutes of Health 

Subject: Evaluation of the Nationu! 
Institutes of Health Research Career 
Development Award Program—New. 


Respondents: Individuals or 
households. 

Subject: Print and Broadcast 
Pretesting for the Office of Cancer 
Communications* Publications and 
Public Service Messages—New. 

Respondents: Individuals or 
households. 

Subject: Cancer Information Service 
Call Record Form—Reinstatement 
(0925-0208). 

Respondents: Individuals or 
households. 

Subject: Evaluation of Statewide 
Hypertension Programs. 

Respondents: State/local 
governments, non-profit institutions. 
OMB Desk Officer Fay S. ludicello. 

Health Care Financing Administration 

Subject: Revision to the Medicaid 
State Plan Preprint for Medicaid Cost 
Sharing Provisions-HCFA-179- 
Revision (0938-0193). 

Respondents: State/local 
governments. 

Subject: Evaluation of Social/Health 
Maintenance Organization 
Demonstration-HCFA-500—New. 

Respondents: Individual or 
households. 

Subject: Joint Commission on 
Accreditation Hospice Mail Survey 
Questionnaire-HCFA-505—New. 

Respondents: Non-profit institutions, 
small businesses or organizations. 

Subject: Carrier Appeal Report- 
HCFA-2590—Existing Collection. 

Respondents: Non-profit institutions, 
federal agencies or employees. 

Subject: Hospital and Hospital Health 
Care Complex Cost Report HCFA-2552- 
85—Revision (0938-0050). 

Respondents: Businesses or other for- 
profit. 

OMB Desk Officer Fay S. ludicello. 
Social Security Administration 

Subject: Health Insurance Information 
Request Pilot Study-SSA-5052—New. 
Respondents: Individuals. 

OMB Desk Officer Judy A. McIntosh. 
Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch. New Executive 
Office Building. Room 3208. Washington. 
D.C. 20503. Attn: (name of OMB Desk 
Officer). 
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Doted: August 30.1965. 

Wallace O. Keene. 

Acting Deputy Assistant Secretory far 
Management Analysis and Systems. 

|FR Doc. 85-21205 Filed 9-5-85; 8 45 am) 

0ILUNO COOC 4150-04-H 


Food and Drug Administration 

[Docket No. 63N-0308I 

International Drug Scheduling; 
Convention on Psychotropic 
Substances; Stimulant and/or 
Hallucinogenic Drugs; Notice of Public 
Meeting 

agency: Food and Drug Administration. 
action: Notice. _ 

summary: The Food and Drug 
Administration (FDA) is requesting 
interested persons to submit written 
comments concerning recommendations 
from the World Health Organization 
(WHO) that the Commission on 
Narcotic Drugs (CND) of the United 
Nations impose international 
manufacturing and distribution 
restrictions, pursuant to international 
treaty, on certain stimulant and/or 
hallucinogenic drugs. FDA is also 
announcing that an informal public 
meeting will be held on October 10. 

1985. on the WHO proposals. The 
comments received in response to this 
notice and the public meeting will be 
considered in preparing the United 
States position on these proposals for a 
meeting of the CND in Vienna. Austria, 
in February 1986. This notice requesting 
written comments is required by the 
Controlled Substances Act (CSA). 
dates: The public meeting w ill be held 
on October 10.1985. at 8:30 a.m. 
Comments are due October 7.1985. 
ADDRESSES: The public meeting will be 
held in Conference Rm. M. Parklawn 
Bldg.. 5600 Fishers Lane. Rockville. KID. 
Written comments should be sent to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration. Rm. 
4-62, 5600 Fishers Lane. Rockville. MD 
20857. Written notice of intent to 
participate should be sent to the contact 
person listed below. 

FOR FURTHER INFORMATION CONTACT: I. 

David Wolfson. Office of Health Affairs 
(HFY-20). Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-1382. 
SUPPLEMENTARY INFORMATION: By note 
NAL/CL.14/1983 of July 25,1983. the 
Secretory-General of the United Nations 
requested data and information 
concerning 30 stimulant/hallucinogemc 
drug substances. In the Federal Register 
of September 13.1983 (48 FR 41098), 


FDA requested interested persons to 
submit data and information to be 
considered in the preparation of a 
United States response to the United 
Nations request. The United States 
forwarded its response to the United 
Nations in March 1984. A copy of the 
information the United States provided 
is on file in the Dockets Management 
Branch (address above). This list of 
stimulant/hallucinogenic drug 
substances was subsequently modified 
and reduced to the 28 drug substances 
listed below: 

Cathine (norpsrudoepbedrine) 

Cathinone 

Clobenzorex 

Dimethoxyamphctamtne 

Dimelhoxybromoamphetamine (DOB) 

Ethylamphetaimi:** 

Fenbutrazate 

Fencamfamin 

Fenetylline 

Fenproporex 

Furfenorex 

Levumfetamine 

Levomcthamphetamine 

Mefenorex 

Methoxyamphetamlne (PMA) 

Methyleneciioxy amphetamine (MDA) 
Morazone 

Pura-methoxyamphetamlne 

Pemoline 

Propylhexedrine 

Pyrovalerone 

Trimethoxyampbetamine (TMA) 

4- Bromo-2.5-dimethoxypbenethyIamine 
2.5-Dimethoxy 4-ethylaraphetarainc (DOET) 
N.N-Dinricthylamphetamine 
N-EthyL3.4~methyIenedk>xyamphet8mine (N- 

F.thyl-MDA) 

5- Mcthoxy-3,4-melbylenedloxyamphetainin€ 

(MMDA) 

3.4-MethylenedloxymethampbeUmine 

(MDMA) 

In March 1984. as part of an ad hoc 
consultative meeting, WHO conducted a 
review and evaluation of the data and 
information received from member 
countries concerning the list of 
identified stimulant/hallucinogenic drug 
substances. On the basis of that review, 
the Director-General of WHO requested 
assistance in obtaining additional data 
on 28 of the drug substances (see note 
NAR/CL8/1984 issued on June 14.1984) 
and recommended that the Secretary- 
General of the United Nations that 
WHO w as of the opinion that 2 of the 
substances, 3.4- 

Methylenedioxyamphetamine (MDA) 
and 2.5 Dimethoxy-4- 
Bromoamphetamine (DOB), should be 
included in Schedule I of the Convention 
on Psychotropic Substances (see notes 
NAR/CL6/1984 and NAR/CL.7/1984 of 
June 12.1984. and June 13.1984. 
respectively). 

Accordingly, in the Federal Register of 
July 19.1984 (49 FR 29273). FDA 
requested interested parties to submit 


additional data on the substances. 

Copies of the information received are 
on file in the Dockets Management 
Branch (address above). And, in the 
Federal Register of August 8, 1984 (49 FR 
31773). FDA announced WHO’s 
scheduling recommendation. In response 
to that Federal Register notice, no 
adverse comments were received and no 
party requested a public meeting on the 
recommendation. 

At the meeting of the CND held on 
February 12.1985, the CND decided to 
include both DOB and MDA in Schedule 
1 of the 1971 Convention on Psychotropic 
Substances. All 40 members of the CND, 
including the United States, voted in 
favor of that action. The decision was 
supported by evidence of actual abuse 
and recognition of the fact that neither 
drug substance had any recognized 
medical use. 

During April 1985, the Expert 
Committee on Drug Dependence met in 
Geneva and made recommendations 
concerning the international scheduling 
of 17 of the remaining stimulant/ 
hallucinogenic substances then under 
review. As a result of the decisions 
made at the meeting, WHO has 
recommended that the CND control 17 
stimulant and/or hallucinogenic drug 
substances under the Psychotropic 
Convention. Placing these drugs under 
international controls would require 
each of the member countries (including 
the United States) to impose similar 
levels of domestic control on the drug 
substances. This could result in the 
scheduling or possible rescheduling of 
certain drug substances domestically. It 
could also require additional reporting 
requirements by manufacturers of 
affected substances or the 
reclassification of drug substances from 
over-the-counter to prescription status. 
See section 307(e) of the CSA (21 U.S.G 
827(e)) as amended by the Psychotropic 
Substances Act of 1978 (Pub. L. 95-633). 

The formal WHO notification, which 
identifies the 17 substances and 
explains the bases for the 
recommendations is reproduced below: 

United Nations—Nations Unies 

The Secretary-General of the United 
Nations presents his compliments to the 
Secretary of Slate of the United States of 
America and has the honor to inform the 
Government that the World Health 
Organization, pursuant to article 2. 
paragraphs 1 and 4. of the Convention on 
Psychotropic Substances, has notified the 
Secretary-General by notes dated 20 May 
1985 that it is of the opinion that the seven 
substances Cathinone, 
Dimethoxyamphctumine (DMA). 

Pa ramethoxy amphetamine (PMA), 
Trimethoxvamphetamine (TMA). Dimethoxy- 
4-ethylamphetam(ne (DOET), 5 Methoxy-3,4- 
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methylcncdioxyamphetamine (MMDA). and 
3.4 Methylenedioxymathamphetamine 
^MDMAJ ihould bp included in Schedule I of 
(hill Convention: that the four substances 
Catiline. Fenetyiline, Levamphetamine. and 
U'vomethamphetamine should be included in 
Schedule II of that Convention: and that the 
nix substances N-Ethylamphetamlne. 
hncumfarmn. Fenpruporex. Mefenorex. 
Propylhexedrine and Pyrovalerone should be 
included in Schedule IV of that Convention. 

In accordance with the provisions of article 
2. paragraph 2, of the Convention, the 
Secret* ry-Ceneral hereby transmits the texts 
c f those seventeen notifications as Annex I to 
the present note. 

The Director-Centsral of the World Health 
Organization, in connection with the 
notifications, has also submitted the report of 
the Twenty-second WHO Expert Committee 
on Drug Dependence which reviewed these 
substances, inter alia, for possible 
international control. Excerpts from that 
report concerning the seventeen substances 
recommended for scheduling, are hereby 
transmitted as Annex II. The latter text is 
currently available in English only, pending 
receipt of the official translation from the 
World Health Organization. 

In accordance with the provisions of article 
1 paragraph 2, of the Convention on 
Psychotropic Substances, the notifications 
from the World Health Organization will be 
brought to the attention of the Commission on 
Narcotic Drugs at its next session. Any action 
or decision taken by the Commission with 
respect to these notifications, pursuant to 
article 2. paragraph 5. of the Convention, will 
be notified to States Parties in due course. 
Article 2. paragraph 5. reads as follows: 

~The Commission, taking into account the 
communication from the World Health 
Organization, whose assessments shall be 
dt’ti’rminative as to medical and scientific 
matters, and bearing in mind the economic, 
social legal, administrative and other factors 
it muy consider relevant, may add the 
substance to Schedule I. n. Ill or IV. The 
Commission may seek further information 
from the World Health Organization or from 
other appropriate sources/' 

In order to assist the Commission in 
teaching a decision, it would be appreciated 
if any economic, social, legal, administrative 
or other factors the Government may 
consider relevant to the question of the 
possible scheduling of the seventeen 
substances indicated in Annex I could be 
communicated to the Secretary-General, c/o 
the Division of Narcotic Drugs. P.O. Box 500. 

A hoo Vienna. Austria, by 25 October 19S5. 

14 July 1085 

Annex t 

Sak s Dated 20 May 1985 Addressed to the 
^ ri '[ory-General by the Director-General of 
v* World Health Organization 

Ca thine 

Hie Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2, paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 


1071. reviewed information pertaining to d- 
/Arpo-2**mlno-1*hydroxy-l phenyl-propane 
and referred to as ca thine. 

Cathine meets the criteria of Article 2, 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the W'orld Health Organization 
recomments that cathine be added to 
Schedule U of the Convention on 
Psychotropic Substances, 1971. 

Calhinone 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to Inform him that the World 
Health Organization, in conformity with 
Article 2, paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971, reviewed information pertaining to (-)- 
a/pAo-amlnopropiophenone and referred to 
as calhinone. 

Cathinone meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recomments that cathinone be added to 
Schedule I of the Convention on Psychotropic 
Substances, 1971. 

Dimcthox yamphetamine 

The Director-General of the W'orld Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the W r orid 
Health Organization. In conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971. reviewed information pertaining to c/7* 

2.5- dimethoxy -alpha- 

methylphenylethylamine and referred to as 

2.5- dimethoxyamphetamine or DMA. 

DMA meets the criteria of Article 2, 

paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is. or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recommends that DMA be added to Schedule 
IV of the Convention on Psychotropic 
Substances. 1971. 

Ethy/umphetamine 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971, reviewed information pertaining to dl- 
N.pthyl-o//>Ao-methyl-phenylethyIamine and 
referred to as N-Ethylamphetamine. 

N Ethylamphetamine meets the criteria of 
Article 2. paragraph 4(a) of the Convention, 
and there is sufficient evidence that the 
substance is, or is likely to be abused so as to 
constitute a public health and social problem 
warranting placing it under international 
control. 


Therefore, the World Health Organization 
rveomments that N-Ethylamphetamine be 
added to Schedule IV of the Convention on 
Psychotropic Substances. 1971. 

Fvncamfaniin 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2, paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971, reviewed information pertaining to t/i- 
N-ethyl-3-phenylbicyclo(2.2,l)-heptan-2- 
omlne and referred to as fcncamfamin, 
Fencamfamin meets the criteria of Article 
2. paragraph 4(a) of the Convention, and 
there is sufficient evidence that the substanco 
is. or is likely to be abused so as to constitute 
a public health and social problem 
warranting placing it under international 
control. 

Therefore, the W'orld Health Organization 
recomments that fencamfamin be added to 
Schedule IV of the Convention on 
Psychotropic Substances. 1971. 

Fenetyiline 

The Dircctor-Cenora! of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971, reviewed information pertaining to dl- 

3.7-dihydro-l.3-dime thyl-7-(2-|(l-methyl- 
2phenylethyI Jamino) ethy 1 )-l 11-purine-2,5- 
dione and referred to as fenetyiline. 

Fenetyiline meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the W'orld Health Organization 
recommends that fenetyiline be added to 
Schedule 11 of the Convention on 
Psychotropic Substances, 1971. 

Fenproporex 

The Director-General of the W'orld Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971, reviewed information pertaining to dl- 
3- /(o/pAo-methy Iphene thy I )a m mo / • 
propionitrilc and referred to as fenproporex. 

Fenproporex meet the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is. or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control 
Therefore, the W'orld Health Organization 
recommends that fenproporex be added to 
Schedule IV of the Convention on 
PsychotropicSubfttanr.es. 1971. 

Lcvamfetaminv 

The Director-General of the World Health 
Organization presents his compliments to the 
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Secretary-General of the United Nations amt 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1871, reviewed information pertaining to /- 
o/pAo-methylphenethylamnine and referred 
to as levamphetamine. 

Lev amphetamine meets the criteria of 
Article 2. paragraph 4|a) of the Convention, 
and there is sufficient evidence that the 
substance is, or is likely to be abused so as to 
constitute a public health and social problem 
warranting placing it tinder international 
control. 

Therefore, the World Health Organization 
recommends that levamphetamine be added 
to Schedule II of the Convention on 
Psychotropic Substances, 1971. 

Levomethamphetamine 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-Genera) of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971. reviewed information pertaining to 7- 
o/pAo-dimethylphenethylamnine and referred 
to as levomethamphetamine. 

Levomethamphetamine meets the criteria 
of Article 2. paragraph 4(a) of the 
Convention, and there is sufficient evidence 
that the substance is. or is likely to be abused 
so as to constitute a public health and social 
problem warranting placing it under 
international control. 

Therefore, the W'orid Health Organization 
recommends that levomethamphetamine be 
added to Schedule II of the Convention on 
Psychotropic Substances. 1971. 

Mefenorex 

The Director-General of the World Health 
Organization presents bis compliments to the 
Secretary-CeneraI of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971, reviewed information pertaining to dr - 
N -f 3-chkiropropy IJ-o/p/w- 
mcthylphenethylamme and referred to as 
mefenorex. 

Mefenorex meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and soda) problem warranting 
placing It under international control. 

Therefore, the World Health Organization 
recommends that mefenorex be added to 
Schedule IV of the Convention on 
Psychotropic Substances. 1971. 

Para-me thoxy amphetamine 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 
1971. reviewed information pertaining to 4- 
muthoxy-c/pAo-roethylphenylethytomlne and 


referred to as pam-methoxyamphetamine 
(PMA). 

PMA meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufflaent evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing ft under international control. 

Therefore, the World Health Organization 
recommends that PMA be added to Schedule 
I of the Convention on Psychotropic 
Substances. 1971. 

Propylhexedrine 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971. reviewed information pertaining to dhV 
cycIohexyl-2-methy!aminoprompane and 
referred to as propylhexedrine. 

Propylhexedrine meets the criteria of 
Article 2. paragraph 4(a) of the Convention, 
and there it sufficient evidence that the 
substance is. or is likely to be abused so as to 
constitute a public health and social problem 
warranting placing it under international 
control. 

Therefore, the World Health Organization 
recommends that propylhexedrine be added 
to Schedule IV of the Convention on 
Psychotropic Substances. 1971. 

Pyrovalerone 

The Director-General of the World liealib 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the W’orld 
Health Organization, in conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971, reviewed information pertaining to c/A 1- 

(4-methylphenyl>-2-(l-pyrToUdinyl>-1- 

pentanone and referred to as pyrovalerone. 

Pyrovalerone meets the criteria of Article 2, 
paragraph 4|a) of the Convention, and there 
is sufficient evidence that the substance Is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recommends that pyrovalerone be added to 
Schedule IV of the Convention on 
Psychotropic Substances, 1971. 

Trime thoxy amphetamine p'MAJ 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-Ceneral of the United Nations and 
has the honour to inform him that the World 
Health Organization, in conformity with 
Article 2, paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971. reviewed information pertaining to dl- 

3.4,5-trimethoxy-o/pAa-methyl- 
phenylethylamme and referred to as 3.4,5- 
trimethoxyamphetsmine or 3,4.5-TMA. 

3.4.5-TMA meets the criteria of Article 2, 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance it, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 


Therefore, the World Health Organbation 
recommends that 3.4.5-TMA be added to 
Schedule I of the Convention on Psychotropic 
Substances. 1971. 

2r5-Dijncihoxy~4-ethylamphetainiim (DOE!) 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to Inform him that the World 
Health Organization, in conformity with 
Article 2. paragraphs t and 4 of the 
Convention on Psychotropic Substances, 

1971, reviewed information pertaining to df- 

2.5-d i me thoxy-4-ethyI-o/p/w-me thy 1- 
phenyletbylaimne and referred to as 2.5- 
dimethoxy-4-ethylamphetamine or DOET. 

DO FT meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance Is, or 
is like)y to be abused so at to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recommends that DOET be added to 
Schedule I of the Convention on Psychotropic 
Substances, 1971. 

5-Methoxy-3,4-methy/enedioxyomphetamine 
(MMDA) 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization. In conformity with 
Article 2, paragraphs 1 and 4 of the 
Convention on Psychotropic Substances, 

1971. reviewed information pertaining to</7-5- 
methoxy-3,4-methyIenedioxy-o/pAo-methyl- 
phenylethylamine and referred to as 5- 
Me!hoxy-3.4-methyIenedioxyamphelamir.c of 
MMDA. 

MMDA meets the criteria of Article 2. 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance is, or 
is likely to be abused so as to constitute a 
public health and social problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recommends that MMDA be added to 
Schedule I of the Convention on Psychotropic 
Substances, 1971. 

3.4- Methylenedioxymethamphetamine 
(MDMA) 

The Director-General of the World Health 
Organization presents his compliments to the 
Secretary-General of the United Nations and 
has the honour to inform him that the World 
Health Organization. In conformity with 
Article 2. paragraphs 1 and 4 of the 
Convention on Psychotropic Substances. 

1971. reviewed information pertaining to «//- 

3.4- methyIenedlxoy-N.o/pAo-dimethyl- 
phenylethylamine and referred to as 3.4- 
methy lencdioxymethamphetamine or MDMA. 

MDMA meets the criteria of Article 2, 
paragraph 4(a) of the Convention, and there 
is sufficient evidence that the substance Is. or 
is likely to be abused so as to constitute a 
public health and soda) problem warranting 
placing it under international control. 

Therefore, the World Health Organization 
recommends that MDMA be added to 
Schedule I of the Convention on Psychotropic 
Substances. 1971. 
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Annex II 

Excerpt From the Report of the Twenty • 
second WHO Expert Committee on Drag 
Dependence 

[Note by the Secretariat.—The following 
excerpts from the Report of the Twenty- 
second Expert Committee on Drug 
Dependence, which met at the World Health 
Organization in Geneva from 22-26 April 
1985. concern only with 17 substances which 
have been recommended by WHO for 
scheduling. Two of the substances reviewed 
by the Committee. 3.4-Methylenedioxy- 
amphetamine (MDA) and 2.5-Dimethoxy -4- 
bromoamphetamine (DOB) had already been 
placed in Schedule I of the Convention on 
Psychotropic Substance* by decision of the 
Commission on Narcotic Drugs and the 
Committee was of the opinion that no further 
action was required.) 

'7. Cat bine 

(t was noted that cathinc is one of the 
active principals of the abused plant materia! 
Catha edulis (khat). Chemically, it is d-throo* 
Z amino-1-hydroxy-1 -phenylpropane. and. it 
Is the single optical isomer of a structure 
which contains two asymmetric centres. 
Because of this, the compound can exist as 
two racemates (threo and ary thro) and each 
as two pairs of isomers + and -). The 
erythro racemate is commonly known as 
phenylpropanolamine and is widely used 
medically os a nasal decongestant 
Phenylpropanolamine has only a low level of 
central stimulant activity, is not self- 
.i iministered in animals and is not widely 
abused by man despite its widespread 
medical use. 

Cathine has central stimulatory activity 
similar fo amphetamine but is about 7-10 
times less potent. Its toxidty in animals and 
man resembles amphetamine with a lesser 
incident of stereotypy. Animal data indicates 
that cathine is discriminated as being 
umphetaraine-like. 

Cathine is marketed as an anorectic in a 
wide variety of pharmaceutical forms and 
preparations and is widely distributed in the 
world There are some reports of human 
abuse of anorectics containing cathine from a 
number of countries. Numerous reports of 
small seizures of the drug have been made. 

On the basis of the data outlined above it 
w-flg the consensus of the Committee that 
cathine met the criteria in Article 2 para 4 for 
control under the Convention on 
Piychotropic Substances and should be 
placed in Schedule II. 

The Committee also noted that there was 
little or no data available on the racemate 
and (-)— isomer of cathine. If these forms 
follow the example of amphetamine and 
cathinooe they will huve similar properties to 
cathine. Further study of the abuse potential 
of the racemate and (—)—isomer was 
jested 

2 Ccthinone 

Cathinone is the major psychoactive 
component of the khat plan (Catha edulis). 
Chemically it is (—)—alpha- 
sminupropiophenone. The racemate and 
(+ )- isomer have also been prepared and 
studied pharmacologically to a small extent. 


Cathinone is a central nervous system 
stimulant which shares most of the 
pharmacological properties of amphetamine 
with about half its potency. In addition, there 
is cross tolerance to amphetamine as an 
anorexiant The toxicology of cathinone is 
also similar to that of amphetamine. 
Cathinone is well absorbed orally and 
rapidly metabolized. A main excretion 
product is (- )nor-ephedrine. 

The dependence potential of cathinone has 
been studied extensively in animals. The 
drug Is discriminated as amphetamine-like 
and is readily Self-Administered by rhesus 
monkeys. The racemate shares these 
properties- Knowledge of the human 
pharmacology of cathinone comes only from 
the experience with khat. which has widely 
been reported to be a public health problem 
of great magnitude in certain areas of the 
world where it is available. 

There is no known medical use of 
Cathinone and there is no evidence of illicit 
traffic with the substance. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
cathinone met the criteria for control in 
Article 2 para. 4 for control under the 
Convention on Psychotropic Substances. 
Since cathinone has no medical use it was 
recommended that it be placed in Schedule I. 

3. ZS-D/mcthoxyamphetamine 

This substance, commonly known as DMA. 
is a racemic mixture which has a 
pharmacological profile similar to mescaline 
at low doses and amphetamine at high doses. 
It apparently produces hallucinations in man 
Drug discrimination studies indicate that it 
has common effects with hallucinogens. The 
substance has np known medical use. but is 
is used in the photographic industry. There 
are a number of reports of illicit traffic of the 
substance. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 2.5- 
dimethoxyamphetaraine met the criteria in 
Article 2. para. 4 for control under the 
Convention on Psychotropic Substances. 
Since it has no known clinical use. the 
Committee recommended that it be placed in 
Schedule 1 of the Convention. 

4. N-Ethy/amphetamine 

This substance is a racemic mixture whose 
pharmacological profile resembles that of 
amphetamine. It is a central nervous system 
stimulant which is self-administered by the 
rhesus monkey. No data were available on 
the clinical abuse liability, the nature and 
magnitude of public health and social 
problems, or epidemiology of its use and 
abuse. The substance is legislatively 
controlled nationally by several countries 
and there are few reports on its therapeutic 
usefulness. Products contained the substance 
arc marketed in several countries and there 
have been only a small number of reports of 
the drug appearing in illicit traffic. 

On the basis of the data outlined above, it 
was the consensus of the Committee that N- 
Ethylamphelamine met the criteria In Article 
2. para. 4 for control under the Convention of 
Psychotropic Substances and should be 
placed in Schedule IV. 


5. Fencamfamin 

Chemically, fencamfamin is N-ethly-3- 
pheny lbicyc!o(2.2.1 Jheptun 2-aminc. 
Pharmacologically, fencamfamine is a central 
nervous system stimulant which resembles 
emphetamine in most aspects. The toxicology 
of fencamfamine also resembles an 
emphetamine but it does not produce 
aggregate toxicity. Fencamfamin is not 
metabolized to amphetamine and has a half- 
life of about 18 hours. 

Fencamfamin is self-administered in both 
beagle dogs and monkeys and shows the 
typical pattern of a central stimulant 
reinforcer. There wus no evidence of clinical 
abuse liability or serious public health and 
social problems but there is some social 
abuse by students in some countries. 

Fencamfamin has been used clinically as 
an "energizing** drug since 1962 and is 
marketed in 32 countries and prescription 
controlled in many of them. There were a few 
examples of fencamfamin appearing in illicit 
traffic. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
fencamfamin met the criteria of Article 2. 
para. 4 for control under the Convention on 
Psychotropic Substances, and should be 
placed in Scehdule IV. 

ft Fenetylline 

Chemically, fenetylline is a rucemic 
fthyitheophylline derivative of amphetamine. 
Pharmacologically, it partly resembles 
amphetamine: however, there are a number 
qualitative differences. The pattern of 
toxicity in animals is similar in amphetamine. 
There is a low incidence of clinical side 
effects. The drug is well absorbed with an 
elimination half-life of about 1.3 hours. It is 
converted to amphetamine to some extent 
and to a number of other metabolites which 
are slowly excreted 

Fenetylline is self-administered by rhesus 
monkeys but not to the same degree as 
amphetamine. In the most recent studies only 
two out five animals self-administered the 
drug at rates above saline levels. In drug 
discrimination studies in a number of species, 
fenetylline was discriminated as 
amphetamine in a portion of the subjects. 
There is limited data on clinical dependence 
potential but widespread and increasing 
abuse has been documented in the Federal 
Republic of Germany with additional reports 
from Mexico. Sweden and Middle East. 
Substantial illicit traffic has occurred in 
srverol countries and it is under legislative 
control in many countries. 

The drug is used therapeutically mainly in 
paediatric and geriatric practice. It is 
marketed in a large number of countries. In 
recent years there hns been an increasing 
number of reports of fenetylline entering 
illicit traffic. Interpol has reported seizure 
data from 13 countries from 1981 to 1983 
totalling approximately 20 million dosage 
units. Particular concern has been expressed 
by a number of countries from the Near and 
Middle East. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
fenetylline met the criteria of Article 2, para 
4 for control under the Convention on 
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Psychotropic Substances, and it should be 
placed in Schedule II. 

7. Fenproporex 

Fenproporex is the racemic N-cyanoelhyl 
analogue of amphetamine, 

Pharmacologically, the compound appears to 
be amphetamine-Uke but little published data 
are available. No animal toxicology was 
available but it has been reported to alter 
colour vision in man at therapeutic doses. 
Fenproporex has been reported to be 
metabiiixed to amphetamine tn man. No data 
was available concerning the preclinical or 
clinical dependence potential of the drag. 
There are a few reports of abuse from Chile 
and Mexico and the drag is under control in 
several countries. 

Fenproporex is used therapeutically as an 
appetite suppressant and marketed widely. 
There are a number of reports of the drug 
appearing in illicit traffic. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
fenproporex met the criteria of Article 2. 
para. 4 for control under the Convention on 
Psychotropic Substances and should be 
placed in Schedule IV. 

A ievonphetomine 

Levanphetamine is the /-isomer of 
amphetamine. Its pharmacological profile is 
very similar to that of (/-amphetamine but it 
is a quarter to o third as potent No 
toxicological of pharmacokinetic data was 
available. 

Levamphetamine is readily self- 
administered by rhesus monkeys, rats and 
dogs and differs only from cf-amphetamine by 
being less potent. No information was 
available concerning clinical abuse liability, 
the nature of the public health and social 
problems, or the epidemiology of drug use 
and abuse. The drag is under controt in a 
number of countries. Levamphetamine is 
available for medical use at least in the 
United Kingdom. No data was available 
concerning production. There have been 
some reports of illicit traffic with the drug. 

On the basis of the data outlined above, if 
was the consensus of the Committee that 
levamphetamine met the criteria In ArtirJe Z 
para. 4 for control under the Convention on 
Psychotropic Substances. Because of its groat 
chemical and pharmacological similarity to d 
amphetamine the Committee recommended 
that it be placed in Schedule 11. 

9. Le vonwlkcmphclcnunc 

Levomethamphctamine is opposite optical 
isomer of (/-methamphetamioe. It Is a central 
nervous system stimulant whose 
pharmacological profile is very similar to the 
d-isomer but less potent. No toxicological or 
pharmacokinetic data was available. 

Levomethamphetamine is seif-administered 
by rats. There is no data on clinical abuse 
liability, the nature and magnitude of public 
health and social problems ax the 
epidemiology of use and abuse. The drug is 
under control in several countries. It is 
marketed as an exempt preparation in the 
USA as a nasal decongestant in an inhaler. 
There are reports of illtcil manufacture and 
traffic in the drug. 

* On the basis of the data outlined above, it 
was the consensus of the Committee that 


levomethamphelamme met the criteria in 
Article 2. para. 4 for control under the 
Convention on Psychotropic Substances. On 
the basis of its strong chemical and 
pharmacological resemblance to d- 
methamphetamine the Committee 
recommended that the drag be placed in 
Schedule 11. 

Id Mefenorex 

Chemically, mefenorex is the racemic N- 
chloropropyl analogue of amphetamine. 
Mefenorex is an amphetamine-likc stimulant 
with anorectic activity. It appears to have 
less effect on the cardiovascular system and 
does not produce sterotypic movements in 
the rat The acute cause of death in rats is 
respiratory paralysis. There is no 
enhancement of lethality in grouped animals 
such as occurs with d-amphetamine. Typical 
sympathomimetic side effects are seen in 
man. In man the drug is excreted unchanged 
and as various hydroxylated metabolites. 

Mefenorex is self-administered to some 
degree (two out of five) by the rhesus monkey 
and has discriminative stimulus effects in 
common with amphetamine in both monkeys 
and pigeons. The drug was less potent than 
amphetamine in both procedures. There is no 
data on clinical abuse liability, no reported 
public health and social problems and no 
information related to abuse epidemiology. 
The drag is under some form of control in 
many countries. 

Mefenorex is used as an anorectic agent in 
the treatment of obesity and is widely sold 
worldwide. Some Illicit traffic has been 
reported. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
mefenorex me! the criteria of Article 2. para. 

4 for control of mefenorex under the 
Convention on Psychotropic Substances and 
should be placed in Schedule FV. 

11. Paramethoxyamphetnmine (PMA) 

PMA is a racemic mixture whose 
pharmacological profile is predominantly 
amphetamine-Uke. It also shows some 
pharmacological activity resembling ISO 
(e.g. visual tracking in monkeys end dogs). In 
human subjective reports PMA was 
estimated as five times more potent as e 
psychotomimetic than mescaline. 

Regarding its depedence potential, in 
different studies in rodents, its discriminative 
effect was amphetamine-like or somewhat 
resembling LSD. PMA was not self- 
administered in baboons. Data on clinical 
abuse liabilities from human studies relevant 
to the dependence potential uf this 
substances are not available. 

Serious adverse reactions and fatal toxicity 
appeared geographically isolated but 
disconcerting. Signs of intoxication include 
those observed with amphetamine and also 
with mescaline. 

Data on governmental seizures indicated 
only isolated cases of illicit traffic in PMA. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
par a mothoxy amphetamine met the criteria of 
Article Z para. 4 for control under the 
Convention on Psychotropic Substances. 
Since it bat no therapeutic use. the 
Committee recommended that 


paramclhoxyamphetamine be placed in 
Schedule I of the Convention. 

12. Propylhexedrine 

Chemically, propylhexedrine is racemic 1- 
cydohexyl-2-methyl-aminopropanc. Animal 
pharmacology studies indicate thAt 
propylhexedrine has some stimulant actions 
in common with amphetamine, such as 
increased locomotor activity and pressor 
effects. Regarding dependence potential, no 
data are available from animal studies but 
human investigative reports indicate that 
propylhexedrine is capable of imitating at 
least some of the subjective effects of 
amphetamine, such as restlessness. 

Toxicological data report adverse reactions 
in man following both oral abuse of 
propylhexedrine inhalers and certain cases of 
intravenous abuse reported from 1974 to 1982. 
Published reports describe severe acute toxic 
effecti from abuse of the substance. In 
addition, propylhexedrine abuse has been 
reported at a low frequency in 
epidemiological observations based upon 
several abuse reporting systems and these 
observations have been spread over a period 
of 30 years. It also appears important that 
propylhexedrine has not been accepted 
apparently by abusers when provided as 
substitute for amphetamine in inhalant form. 

Propylhexedrine is a sympathomimetic 
agent which has been used without a 
prescription in an inhalant form for nasal 
decongestion. Its hydrochloride is available 
in an oral form and given daily in divided 
doses as an anorectic agent in the treatment 
of obesity. 

On the basis of the data outlined above. It 
was the consensus of the Committee that 
propylhexedrine met the criteria of Article 2, 
para. 4 for control under the Convention on 
Psychotropic Substances and should be 
placed in Schedule IV. # 

13. Pyrova/erone 

Chemically, pyrovalerooe is 1-{4- 
melhy Iphenyl )-2-{1 -pyrrofidinyl M-pcnt*nanf 
Pharmacologically, il is a potent inhibitor of 
norepinephrine uptake. The Committee was 
unable to find useful data on the 
pharmacological profile of this substances or 
animal studies relevant to its dependence 
potential. It has been in medical use for 
asthma, reactive depression, and as a 
stimulant for the relief of drug induced 
lethargy. A pyrovalenme preparation was 
abused in France by intravenous injection 
and was withdrawn from the market in both 
France and Switzerland. Reports ore 
available which appear to indicate that by 
the intravenous route, the drug produces 
amphetamine-Uke central stimulation and 
psychological dependence. It remains 
available in Luxembourg but the 
manufacturer supplied no information. Thus, 
despite systematic effort virtually no 
relevant information from the manufacturer 
was available to the Committee. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
pyrovalerooe met the criteria of Article Z 
para. 4 of the Convention and should be 
placed in Schedule IV. 
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It £<S-Trinteihaxyompfoiumtrm 

TrirnethoxyampbHamim* (.W TMAI 
is a racemale which hat. a phiiniMatIuKicitl 

Kofil* similar to 150 with some 
I'mphetamme like activity in the spiital dog. It 
ts cross tolerant with 150. No toxiailogiail 
data arc available. 

In rodrtnts J.4.S-TMA produce* 
discriminative effects similar to DOM, 
another known hallucinogen of this series No 
clinic*! abuse data are available* and the 
natewr and magnitude of public health and 
social problems is unknown. No infomuitum 
>s available on the epidemiology of its use 
and abuse. The substance is under national 
control in several countries. There is no 
known therapeutic use and thus no licit 
production. Seizures of the drug and the 
Ti riding of a number of clandestine 
laboratories indicate the substance is in illicit 
traffic in Canada and the United Stales. 

On the basis of the data outlined above, it 
was the consensus of the Committee that 
a t.5 trimethosyamphetamine met llie criteria 
in Article Z para. 4 for control under the 
Convention on Psychotropic Substances. 

Smce it has no known clinical use, the 
Committee recommcadrnl that it fie placet! in 
Schedule I 

/A Dnnei)>oxy~4-ethy iamphokimnw 

This substance, commonly known as 
IH3KT, has been reported to be 
hallucinogenic in man. DOET was 
discriminated as hallucinogen-like in the rat 
but there is some evidence that the substance 
may have a different profile of 
pharmacological action from that of the 
typical hnllocinogens of this series. No 
loxiccdogica! or pharmacokinetic data is 
available. DOET is not selfadminiiUfred by 
balKwna. No data are available on clinical 
abuse liability on the mdurv or magnitude of 
Public health or social problem* t*r on the 
c p'demiokigy of its use or abuse. The drug is 
under national control in four countries. 

There is no known therapeutic use and no 
data on production. There is only one minor 
n-porl of illicit traffic. 

On the basis of the data outlined above, it 
wa* the consensus of the Committee that 23- 
* nu-tlioxy 4-elhylaniphet.«nune met the 
criteria in Article Z para. 4 for control under 
the (.onvcntioti on Psychotropic Substance*. 
Suit e the substance has no therapeutic use. 
the Committee recommends i! to be placed in 
Si hedufo L 

5- \fcthoxy*3,4' 

'thyfrncriioKytmtphetamrnr 

I his substance is commonly knmvn as 
MMDA. In the spinal dog MMDA has a 
! ^ irrruicologicai profile which rrsembles 
tnith LSD and amphetamine but has other 
properties which are not shared by either 
drag. There are no data on the toxicology, 
pharmacokinetics, dependence potential, 
n;itore and magnitude of public health and 
social problems or epidemiology of its use 

1 abuse. The substance is under national 
control fi* five countries. It has no known 
therapeutic use and no Infurmution is 
available concerning ilt production. Minor 
encounters with this compound in illicit 
traffic have been rrporlrri bv the United 
State*. 


Request for Cocnmonts 

As provided by section 201(d)(2)(B) of 
the CSA (21 U.S.C. 811(d)(2)(B)). FDA. at 
the direction of the Assistant Secretary 
for Health, invites interested persons to 
submit comments on the Wf IO 
recommendations. The comments 
received will be considered by FDA (in 
consultation with the National Institute 
on Drug Abuse) on behalf of Dl If IS in its 
evaluation of the recommendations. 

DillfS will then recommend to the 
Secretary of State the position which the 
United States should take when voting 
on the scheduling proposals at the CND 
meeting in February 1386. 

Open Public Meeting 

FDA. on behalf of Dt II IS. has 
concluded that it is in the public interest 
to hold an open public meeting for the 
purpose of allowing interested persons 
to present their views on the proposed 
CND actions discussed above (see 21 
CFR 1005). The meeting will be informal 
and is intended only for ibe presentation 
of views on the proposed actions. Thus, 
although the FDA offictutys) conducting 
the meeting may direct questions to 
those presenting views for purposes of 
clarification, no participant may 
interrupt the presentation of another 
participant for any reason without prior 
approval from the presiding officer. Any 
interested person may attend and 
present his or her views provided that 
FDA receives written notice of intent to 
participate at least 3 days before the 
meeting. The opeo public meeting will 
be held on October 10,1985. at 030 a.m., 
in Conference Rm. M. Parklawn Bldg.. 
5600 Fishers L me. Rockville. MD 20657. 
Written notice of intent to participate 
should be sent to I. David Wolfson. Rm. 
11-46 (address above). 

Interested persons may, on or before 
October 7,1985. submit to the Dockets 
Management Branch (address above) 
written comments regarding this notice. 
This short comment period is necessary 
to assure that DHHS may make its 
required evaluations and 
recommendations. Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 

Monday through Friday. 

Dated: September 4.1965. 

Robert L Spencer. 

Acting Associate Commissioner for 
Regulatory Affairs* 

|FR Doc. 85-21372 Filed 9-4-65 11:11 am| 

BU.UOG COOC 4110-01-11 


Public Health Service 

National Toxicology Program; Meeting 

A conference on “Managing Conduct 
and Data Quality of Toxicology Studies** 
will be held November 18,19 and 2a 
1965 at the Mission Valley Conference 
and F.xpo Center. Raleigh. North 
Carolina. 

This conference, sponsored Jointly by 
the National Toxicology Program/ 
National Institute of Environmental 
Health Sciences and Industry (American 
Industrial Health Council, American 
Petroleum Institute, Chemical 
Manufacturers Association, National 
Agricultural Chemical Association), is 
intended to provide opportunities for the 
presentation of views and discussion of 
concerns related to the importance of 
the quaility of data generated from 
toxicology' studies. The conference 
objectives are to: 

—Review and exchage current concepts 
and strategies to improve the quality 
of toxicological studies. 

—Present and discuss Quality 
Assurance (QA) programs utilized by 
government and industry. 

—Provide a forum for the exchange of 
ideas between government and 
industry lo strengthen a mutual 
commitment to quality. 

—Publish conference proceedings. 

Presentation will be made by leaders 
in various disciplines which contribute 
to the quality of toxicology studies. The 
interaction needed between 
management and scientists to maintain 
standards of quality in the conduct of 
toxicology programs will be the focus of 
this conference. 

There will be no registration fee, but 
early reservations are recommended 
due to space limitation. Registration 
deadline is October 15th. 

To receive information for the 
conference including housing, 
reservations, and agenda, please 
contact: Ms Alice S. Clover. Corporate 
Travel Interna dona 1/NC. P.O Box 30607, 
Raleigh. NC 2760B. 1-800-672-8537 
(within NC). 1-800-344-9798 (outside 
NCk 

Dated: August 29.1985- 

David P. Rail, 

Director. National Toxicology Program. 

I HI Doc. 85-21268 Filed 9-5-85; 6:45 am) 

BtlliNG COOt 4140-01-M 


Privacy Act of 1974; Revision of 
System of Records 

agencv: Public Health Service. HHS, 
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action: Notification of un altered 
Privacy Act system of records. 

summary. In accordance with the 
requirements of the Privacy Act, the 
Public Health Service (PHS) is 
publishing a notice of a major alteration 
to the system of records, 09-30-0022, 
“National Institute on Drug Abuse, 
Addiction Research Center, Prisoner 
and Non-Prisoner Patient Files. HHS/ 

ADAMHA/N1DA." for the following 
reasons: (1J To computerize, (2) to 
expand the category of individuals, and 
(3) to expand the “Purpose** section to 
permit the Addiction Research Center to 
collect and maintain an automated data 
base for research purposes in addition 
to the current purpose of evaluating and 
monitoring subject’s health during 
participation in a research project. We 
are also proposing to add a new routine 
use. 

date: PHS invites interested parties to 
submit comments on the proposed new 
routine use on or before October 3,1985. 
PHS has sent a Report of An Altered 
System to the Congress and to the Office 
of Management and Budget (OMB) on 
August 29.1985. PHS will adopt the 
routine use without further notice 30 
days after the date of publication, unless 
PHS receives comments which would 
result in a contrary determination. 
AODRESS: Please submit comments to: 
Privacy Act Officer, Extramural Policy 
and Project Review Branch, Office of 
Science, National Institute on Drug 
Abuse. 5600 Fishers Lane. Room 10-42, 
Rockville. Maryland 20857. 

Comments received will be available 
for inspection at the same address, from 
9:00 a.m. to 4:00 p.m., Monday through 
Thursday. 

FOR FURTHER INFORMATION CONTACT: 

Chief, Research Support Branch, 
Addiction Research Center. National 
Institute on Drug Abuse. Francis Scott 
Key Medical Center, Building C, 4940 
Eastern Avenue, Baltimore, Maryland 
21224. Telephone: (301) 955-7570. This is 
not a toll free number. 

SUPPLEMENTARY INFORMATION! The 

Addiction Research Center (ARC) 
proposes a major alteration of the 
system of records. “National Institute on 
Drug Abuse Addiction Research Center. 
Prisoner and Non-Prisoner Patient Files, 
HHS/ADAMHA/NIDA/* 09-30-0022. (1) 
to computerize the system. (2) to expand 
the category of individuals to include 
adolescents. (3) to expand the “Purpose** 
section to permit ARC to collect and 
maintain an automated data base for 
research purposes in uddition to the 
current purpose of evaluating and 
monitoring subject’s health during 
participating in a research project. 


This system of records contains the 
administrative, medical and research 
records on each volunteer who has 
participated as a subject in any research 
project at ARC since its move to 
Baltimore, Maryland, during February 
1980. Although the specific scientific 
methodologies vary from research 
project to research protect, the overall 
goal of each project is to conduct 
research on the causes, diagnosis, 
prevention, and treatment of drug 
addiction and drug abuse: on the nature 
of the addictive process: and on the 
potential abuse liability of new drugs. 
Some projects will use statistical 
information from other ADAMHA 
programs. 

Trie automation of the records will aid 
in protecting the individual as well as 
enhancing the gathering and analysis of 
the research data. Both detailed medical 
and research information must be 
maintained on each research subject as 
well as administrative information: and. 
as the number of records has increased, 
it has become increasingly difficult to 
ensure the individual's well-being using 
a manual system. The records on 
subjects who participated fn research 
projects prior to the move will not be 
computerized at this time, but are being 
retained for research purposes. The old 
prisoner records have been retired to a 
Federal Records Center (FRC) and will 
not be computerized. 

We are also proposing to expand the 
category' of individuals to include 
adolescents (ages 13-18) who are 
identified by a health care provider as 
having potential delinquent behavior 
problems which could include or be 
associated with drug and/or drug and 
alcohol problems. The specific 
methodologies will vary with each 
individual project. However, any 
research project with adolescents, as 
with the ojher research projects, will be 
compatible with the goals of ARC, NIDA 
and this system notice. All Federal. 
State, and local laws and regulations 
applicable to research with adolescents 
will be strictly followed. 

We are also proposing to add a 
contractor routine use in order to 
contract with an outside organization 
for the recruitment and screening of the 
individuals who volunteer as research 
subjects. This routine use is necessary 
because ARC lacks the resources and 
manpower to perform these procedures. 
Access by the contractor is limited to 
the screening and recruitment 
procedures. Records on idividuals who 
do not qualify for a particular project 
are retained for one year and then 
destroyed by the contractor by 
shredding. The contractor will be 
required to maintain Privacy Act 


safeguards with respect to all records. 

We are not making any changes to the 
litigation routine use already listed for 
this system. 

We are revising the “Safeguards’* 
section to include safeguards for the 
automated data. The records in this 
system will be maintained in a secure 
manner compatible with their content 
and use. The contractor will be required 
to adhere to the provisions of the 
Privacy Act and the HHS Privacy Act 
Regulation. The System Manager, and/ 
or Principal Investigator will control 
access to the data. The specific 
safeguards are explained in the 
accompanying system notice. 

In addition, because much of the data 
collected is sensitive and confidential, 
special safeguards have been 
established. A certificate of 
confidentiality is issued under 
Protection of Identity—Research 
Subjects Regulations (42 CFR Part 2a) 
for each research project, as described 
in the system notice. Also, these records 
are subject to 42 CFR Part 2, the 
Confidentiality of Alcohol and Drug 
Abuse Patient Records Regulations (42 
CFR 2.56a), which state: 

Where the content of patient records has 
been disclosed pursuant to phase regulations] 
for the purpose of conducting scientific 
rrsLNirch . . . information contained therein 
which would directly or indirectly identify 
any patient may not be disclosed by tbw 
recipient thereof either voluntarily or in 
response to ony legal process whether 
Federal or State. 

The safeguards implemented have 
been developed in accordance with 
chapter 45-13, “Safeguarding Records 
Contained in System of Records,*' or the 
HHS General Administration Manual, 
supplementary chapter PHS.hf: 45-13: 
and Chapter 6-05, “Risk Management, 
under Part 6. of the Department’s ADP 
Systems Security Manual. 

In addition to the revisions outlined 
above, we are also making minor 
editorial changes throughout the system 
notice. 

The system notice was published most 
recently in the Federal Register, 
November 29.1983 (Vol. 48 No. 230, pp. 
53816-53817). We are republishing 
below the system notice In its entirety to 
incorporate the proposed changes. It is 
written in the present, rather than the 
future tense, in order to avoid the 
unnecessary expenditure of public funds 
to republish the notice after the changes 
become effective. 
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Dated: August 30.1995. 

Wilford J. Forbush, 

lfpputy Assistant Secretary for Health 
C natations and Director\ Office of 
Management. 

Notice of an Altered System of Records 
C9-30-0022 
S v STEM NAME; 

National Institute on Drug Abuse, 
Addiction Research Center, Federal 
Prisoner and Non-Prisoner Patient Files, 
HHS/ ADAMHA/NIDA. 

SECURITY classification: 

None. 

SYSTEM location: 

NIDA Addiction Research Center, 
Francis Scott Key Medical Center, 
Building C, 4940 Eastern Avenue, 
Baltimore. MD 21224; Federal Records 
Center. 1557 St. Joseph Avenue. East 
Point. Georgia 30344; Washington 
National Records Center. 4205 Suitland 
Road, Washington, D.C. 20409: 

Bionetics, fnc., Francis Scott Key 
Medical Center, Building C. 4940 Eastern 
Avenue. Baltimore. MD 21224. 

categories of individuals covered by the 

system; 

Volunteers, both adult males (from 
1968 to present) and adolescents (ages 
13-18. beginning in 1985) involved in 
clinical research projects conducted at 
the Addiction Research Center (ARC). 
This system also includes records on 
adult Federal prisoners involved in 
research projects at ARC when located 
at Lexington, Kentucky, from 1968-1970, 
and some records from system 09-30- 
0020 to be used for statistical research 
only. 

CATEGORIES of records in the system; 

The categories of records involved are 
administrative, medical and research • 

records. 

authority for maintenance of the 

*ystem; 

Public Health Service Act Section 
301(a) (42 U.S.C. 241(a); Sections 341(a) 
and 344(d) (42 U.S.C. 257(a) and 260(d); 
Sections 503 and 515 (42 U.S.C. 290aa-2 
and 290cc). These sections authorize the 
conduct of research in all areas of drug 
abuse. 

»URPOSE{8): 

(1) To collect and maintain a data 
base for research activities at ARC, and 
(2) to enable Federal drug abuse 
researchers to evaluate and monitor the 
subjects* health during participation in a 
research project. The areas of research 
inc lude, but are not limited to. 
biomedical, clinical, behavioral. 


pharmacological, psychiatric, 
psychosocial, epidemiological, 
etiological, statistical, treatment und 
prevention of narcotic addiction and 
drug abuse. 

routine uses of records maintained in 

THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

1. Alcohol Drug Abuse and Mental 
Health Administration (ADAMHA) uses 
a contractor solely to recruit volunteers 
and to screen these individuals for their 
acceptability to participate in specific 
research projects, and limits the 
contractor’s access to the records to 
these procedures. The contractor will 
disclose records from this system only 
to ADAMHA and is required to 
maintain Privacy Act safeguards with 
respect to such records. 

£ In the event of litigation where the 
defendant is (a) the Department, any 
component of the Department, or any 
employee of the Department in his or 
her official capacity; (b) the United 
States where the Department determines 
that the claim, if successful, is likely to 
directly affect the operations of the 
Department of any of its components; or 
(c) any Department employee in his or 
her individual capacity where the 
Justice Department has agreed to 
represent such employee, the 
Department may disclose such records 
as it deems desirable or necessary to the 
Department of Justice to enable that 
Department to present an effective 
defense, provided such disclosure is 
compatible with the purpose for which 
the records w'ere collected. 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE. 

Data may be stored in file folders or 
on computer disks or magnetic tapes. 

retrievabjuty: 

Administrative and medical records 
are indexed and retrieved by the 
subject’s name. Research records are 
indexed and retrieved by the subject’s 
name and an identification code. 

SAFEGUARDS: 

1. Authorized Users: Only authorized 
ARC staff (Principal Investigator and 
his/her research team) are allowed 
access to these files. The contractor 
staff has access to the files during the 
recniitment/screcning process. 

2. Physical Safeguards: Files and file 
rooms are locked after business hours. 
Building has controlled entry (sign in 
and out) at all times with a 24-hour 
guard/tele vision surveillance system. 

The computer terminals are in a further 
secured area. 


3. Procedural Safeguards: All users of 
personal information in connection with 
the performance of their jobs protect 
information from unauthorized 
personnel. Access codes to the research 
records are available only to the 
Principal investigator and his/her 
research team. Access to the records is 
strictly limited to those staff members 
trained in accordance with the Privacy 
Act. The contractor staff members are 
required to secure the information in 
accordance with the Privacy Act, ARC 
Project Officer and contracting officials 
will monitor contractor compliance. 

4. Implementation Procedures: DHHS 
Chapter 45-13 and supplementary 
Chapter Pl fS.hf 45-13 of the General 
Administration Manual; and Chapter 0- 
05. ’’Risk Management.” under Part 6 in 
the Department’s ADP System Security 
Manual. 

In addition, because much of the data 
collected in these research projects are 
sensitive and confidential, special 
safeguards have been established. 
Certificates of confidentiality have been 
issued under Protection of Identity— 
Research Subjects Regulations (42 CFR 
Part 2a) to those projects initiated since 
February 1980. This authorization 
enables persons engaged in research on 
mental health, including research on the 
use and effect of psychoactive drugs, to 
protect the privacy of research subjects 
by withholding their names or other 
identifying characteristics from all 
persons not connected with the conduct 
of the research. Persons so authorized 
may not be compelled in any Federal. 
State, or local civil, criminal, 
administrative, legislative, or other 
proceeding to identify such individuals. 
In addition, these records are subject to 
42 CFR Part 2, the Confidentiality of 
Alcohol and Drug Abuse Patient 
Records Regulations (42 CFR 2^8). 
which slate: ’’Where the content of 
patient records has been disclosed 
pursuant to these regulations for the 
purpose of conducting scientific 
research . . . information contained 
therein which would directly or 
indirectly identify any patient may not 
be disclosed by the recipient thereof 
either voluntarily or in response to any 
legal process whether Federal or State.” 

RETENTION ANO DISPOSAL: 

Records will be disposed of in 
accordance with the ADAMHA Records 
Control Schedule, i.e.. when the records 
are 10 years old or no longer required 
for administrative or research purposes. 
The records on individuals who do not 
qualify for a specific research project 
are kept for one year by the contractor 
who then destroys them by shredding. 
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SYSTEM MANAOtR(S) AND AOORCSS: 

Chief, Research Support Branch, 

NIDA Addiction Research Center. 

Francis Scott Key Medical Center. 
Building C, 4940 Eastern Avenue, 
Baltimore. MD 21224. 

NOTIFICATION PROCEOURE: 

To determine if a record exists, write 
to the System Manager at the address 
above. Provide a notarized signature as 
proof of identity. The request should , 
include the patient's register number 
and/or the number of years of 
incarceration (for prisoner subjects), full 
name at time of participation in the 
research project, date(s) of research 
participation, and title of research 
project or name of drug being studied. 

An individual who requests notification 
of a medical record shall, at the time the 
request is made, designate in writing a 
responsible representative who will be 
willing to review the record and inform 
the subject individual of its contents at 
the representative's discretion. 

A parent or legal guardian who 
requests notification of un adolescent’s 
record shall designate a family 
physician or other health professional 
(other than a family member) to whom 
the record, if any, will be sent. The 
parent or legal guardian must verify in 
writing the relationship to the 
adolescent as well as his/her own 
identify. 

RECORD ACCESS PROCEDURES: 

Same as Notification Procedures. 
Requesters should also reasonably 
specify the record contents being sought. 
You may also request an accounting of 
disclosures that have been made of your 
records, if any, 

CONTESTING RECORD PROCEDURES: 

Contact the official at the address 
specified under Notification Procedures 
above and reasonably identify the 
record, specify the information to be 
contested and state the corrective 
action sought and your reasons for 
requesting the correction, along with 
information to show how the record is 
inaccurate, incomplete, untimely, or 
irrelevant 

RECORO SOURCE CATEGORIES: 

The individual: observations and 
medical recordings (such as blood 
pressure, dosage of compound 
administered, etc.) made by the 
Principal Investigator and his/her 
research team; system of records 
number 09-30-4)020: drug treatment 
programs; Bureau of Prisons; case 
workers; psychiatrists: research 
laboratories; and pharmacies and 
hospitals. Many of these records are 


confidential and privileged 
communication is guaranteed under 
Section 344(d) of the PUS Act. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

|FR Doc. 85-21317 Filed 9-5-55; 8:45 ami 

BALING COOE 4K0-20-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 

(Docket No. N-85-1548) 

Submission of Proposed Information 
Cotlections to OMB 

agency: Office of Administration, IIUD. 
action: Notices. 

summary: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposals. 

address: Interested persons are invited 
to submit comments regarding these 
pioposals. Comments should refer to the 
proposal by name and should be sent to; 
Robert Fishman, OMB Desk Officer, 
Office of Management and Budget, New 
Executive Office Building. Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy. Reports Management 
Officer, Department of Housing and 
Urban Development 451 7th Street SW. 
Washington. DC 20410, telephone (202) 
755-6050. This is not a toll-free number. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposals 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal: (2) the 
office of the agency to collect the 
information; (3) the agency form number, 
if applicable; (4) how frequently 
information submissions will be 
required; (5) what members of the public 
will be affected by the proposal; (6) an 
estimate of the total number of hours 
needed to prepare the information 
submission; (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement; 
and (6) the names and telephone 
numbers of an agency official familiar 


with the proposal and of the OMB Desk 
Officer for the Department 
Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy, Reports Management Officer for 
the Department. His address and 
telephone number are listed above. 
Comments regarding the proposals 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirements are described as follows: 

Notice of Submission of Proposed 
Information Collection to OMB 

Proposal: Public Housing—Comparative 
Analysis of Utility Costs 
Office: Public and Indian Housing 
Form No. HUD-51994A. 51994B. 5I994C, 
and 51994D 

Frequency of submission: On Occasion 
Affected public: State or Local 
Governments 

Estimated burden hours: 1.562 
Status: Extension 

Contact: Charles H. James, HUD. (202) 
755-6460 Robert Fishman. OMB. (202) 
395-7316. 

Proposal: Report on Property/Casualty 
Claim Experience and Premiums Paid 
Office: Public and Indian Housing 
Form No. HUD-5244 
Frequency of submission: Single-Time 
Affected public: Non-Profit Institutions 
Estimated burden hours: 1,628 
Status* New 

Contact: Ralph Lecky. HUD. (202) 755- 
8145; Robert Fishman. OMB, (202) 395- 
6880 

Authority: Sec. 3507 of the Paperwork Act. 
44 U.S.C. 3507: Sec, 7(d) of the Dcprtment of 
Housing and Urban Development Act. 42 
ILS.C. 3535(d). 

Dated: August 22,1985. 

Dennis F. Geer. 

Director Office of Information Policies and 
Systems. 

|FR Doc. 85-21258 Filed 9-5-85; 8:45 am] 

SALIMO CODE 42KHD1-M 


DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

National Strategic Materials and 
Minerals Program Advisory 
Committee; Meeting 

Notice is hereby given, in accordance 
with the Federal Advisory Committee 
Act. that the National Strategic 
Materials and Minerals Program 
Advisory Committee (NSMMPAC) will 
meet Sunday, September 22,1985. The 
meeting will convene from 2:00 p.m. to 
5:00 p.m. in the California East Room at 
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| the Westin St. Francis Hotel in San 
! Francisco, California. 

It will be open to the public. 

The proposed agenda is: 

2:00-2:30: Report by the Chairman. 
Completion of pending Committee 
business. 

2:30-4:00: Reports from working 
groups; recommendations for 
consideration by the Committee; 
discussion of future agenda. 

4.00-5.00: Public Comment: statements 
are invited from groups and 
members of the general public who 
have an interest in mining, minerals 
or materials issues. 

Prospective witnesses are requested 
to notify the Committee contact (see 
below) of their intention to appear. 
Written statements for the record may 
be submitted through September 30. 

1985. 

FOR FURTHER INFORMATION CONTACT: 

Gully Walter. Department of the 
Interior. Washington. DC. Room 6850, 
(202) 343-2136. 

Duted: September 3.1985. 

Cully Walter, 

Acting Executive Director 

|FR Doc 85-21310 Filed £-5-85; 8-45 «m| 

■iLLiWQ COOC 4310-10-41 


I Bureau of Indian Affairs 

I Receipt of Petition for Federal 
I Acknowledgement of Existence as an 
I Indian Tribe 

I August 23.1985. 

This notice is published in the 
I exercise of authority delegated by the 
I Secretary of the Interior to the Assistant 
I Secretary— Indian Affairs by 209 DM 8. 

Pursuant to 25 CFR 83.8(a) (formerly 
I 25 CFR 54.8(a)) notice is hereby given 
I that the Northern Cherokee Tribe of 
I Indians, c/o Mrs. Beverly A. Baker, P.O. 

I Box 1221. Columbia. Missouri 65205. has 
I hied a petition for acknowledgment by 
I the Secretary of the Interior that the 
I group exists as an Indian tribe. The 
I Petition was received by the Bureau of 
I Indian Affairs on July 26.1985. The 
I petition was forwarded and signed by 
I members of the group's governing body. 

Tins is a notice of receipt of petition 
I and does not constitute notice that the 
I petition is under active consideration. 

I Notice of active consideration will be 
I Nmt by mail to the petitioner and other 
interested parties at the appropriate 
time. 

Under § 83.8(d) (formerly § 54.8(d)) of 
Ihe Federal regulations, interested 
parties may submit factual or legal 
arguments in support of or in opposition 
to the group's petition. Any information 


submitted will be made available on the 
same basis as other information in the 
Bureau of Indian Affairs Tiles. 

The petition may be examined by 
appointment in the Branch of 
Acknowledgment and Research. Code 
440B, Bureau of Indian Affairs. Interior 
South Building. Room 32,1951 
Constitution Avenue, NW., Washington. 
D C. 20245. 

Sidney L. Mills, 

Acting Deputy Assistant Secretary—Indian 
Affairs, 

|FR Doc. 85-21332 Filed 9-5-85, 8:45 am| 

BILUNG COOC 4314-02-41 


Bureau of Land Management 
IN-379301 

Nevada; Termination of Airport Lease 
Application Involving Lands In Nye 
County 

August 23,1985. 

Notice is hereby given that airport 
lease application N-37930. involving the 
following described lands, has been 
withdrawn: 

Mount Diablo Meridian, Nevada 
T. 12 N„ R. 46 R, 

Secs. 11.14.15 and 22 (within). 

The segregative effect of the airport 
lease application is hereby removed 
upon publication of this notice in the 
Federal Register. 

Edward F. Spang. 

State Director Nevada. 

|FR Doc 05-21347. Filed 9-5-85; 8:45 am) 

BILLING COOC 4310-HC-M 


ICA 10388-A1 

Exchange of Public and Private Lands 
in San Diego and Tehama Counties. CA 

agency: Bureau of Land Management. 
Interior. 

action: Notice of issuance of land 
exchange conveyance document, and 
order opening lands acquired in this 
exchange. 

summary: The purpose of this exchange 
was to acquire the non-Federal land for 
use in implementing the Sacramento 
River/Payne Creek/Table Mountain 
composite. The exchange is consistent 
with the Bureau’s planning for the lands 
involved and has been discussed with 
officials from Tehama and San Diego 
counties including a composite review 
by the State of California Resources 
Agency. The public interest was well 
served by making the exchange. The 


land acquired in this exchange will be 
opened to the operation of the public 
land laws and to the full operation of the 
United States mining and mineral 
leasing laws. 

EFFECTIVE DATE: June 26. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Viola Andrade. California State Office. 
(916) 978-4815. 

The United States issued an exchange 
conveyance document to The Trust for 
Public Land on June 26,1965. for the 
following described lands under the Act 
of October 21, 1976 (90 Slat. 2756: 43 
U.S.C. 1716): 

Mount Diablo Meridian, California 

T. 26 N.. R. 1 W.. 

Sec. 28. SBttNEtt. SWV«SWV 4 . and 
N^SEW. 

San Bernardino Meridian. California 

T. 13 &. R. 1 R., 

Sec. 6. NMrSEVV. 

Comprising 240.00 acres of public land. 

In exchange for these lands, the 
United States acquired the following 
described land from The Trust for Public 
Land: 

Mount Diablo Meridian. California 

T. 28 N.. R. 3 W., 

Sec, 22. NEV 4 SWV 4 . S^SEViNW*. 

SWV«SWV 4 NEV 4 . and WWNWV 4 SEV'«. 
Comprising 90.00 acres of non-Fedcral land. 

The values of the public land and non- 
Federal land were equalized by a cash 
payment to the United States in the 
amount of $18,719.70. 

At 10:00 a m. on October 8.1985, the 
non-Federal land described above shall 
be open to operation of the public land 
laws generally, subject to valid existing 
rights and the requirements of 
applicable law. All valid applications 
received at or prior to 10 a.m. on 
October 8,1985, shall be considered us 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 

At 10:00 a m. on October a 1985. the 
non-Federal land described above shall 
be open to applications under the United 
States mining laws and mineral leasing 
laws. 

Inquiries concerning the land should 
be addressed to the Bureau of Land 
Management. Room E-2841. 2800 
Cottage Way. Sacramento. California 
95825. 

Dated: August 29.1985. 

Sharon N. Jams. 

Chief, Branch of Lands and Mineral 
Operations, 

(FR Doc. 85-21346 Filed 9-5-85; 8:45 am) 

BILLING COOC 4310-40-41 
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[CA 96121 

California; Proposed Reinstatement of 
Terminated Oil and Gas Lease 

A petition for reinstatement of oil and 
gas lease CA 9612. embracing lands in 
the State of California, County of Kern, 
was timely filed and accompanied by all 
the required rentals and royalties 
accruing from February 1,1984, the date 
of termination. 

The lessee has agreed to new lease 
terms for rentals and royalties at the 
rate of $5.00 per acre or fraction thereof 
and 16% percent respectively. The 
lessee has paid the required $500.00 
administrative fee and has reimbursed 
the Bureau of Land Management for the 
estimated cost of this Federal Register 
notice. 

The lessee having met all the 
requirements for reinstatement of the 
lease as set out in section 31 (d) and (c) 
of the Minerals Leasing Act of 1920 (30 
U.S.C. 188). the Bureau of Land 
Management is proposing to reinstate 
the lease effective February 1.1984, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rales cited 
above. 

Dated: August 28.1985. 

|oan B. Russell, 

Chief Leasable Minerals Section, Brain Ji of 
Lands fr Minerals Operations, 

|FR Doc. 85-21351 Filed 9-5-85; 8:45 am| 

BILLING COOC 4310-40-N 


IC-402621 

Realty Action; Colorado; Exchange of 
Lands 

agency: Bureau of Land Management, 
Interior. 

action: Notice of Realty Action, Serial 
No. C-10282, Determination of land 
suitable for exchange under the 
authority of sections 205. 206. 302(b), 
and 310 of the Federal Land Policy and 
Management Act of 1978 (43 U.S.C 1715. 
1716,1732. and 1740). _ 

summary: Approximately 120 acres of 
public land under the jurisdiction of the 
Bureau of Land Management have been 
determined suitable for exchange. The 
determination of suitability has been 
made in response to a Bureau-benefiting 
exchange proposal developed 
cooperatively between the Bureau and 
Mr. Mark Lee. In the proposal. Mr. Lee 
has offered to exchange approximately 
40 acres of private land. Tlie exchange 
proposal has been made to facilitate the 
consolidation of land holdings. The 
consolidation would increase 
managerial efficiency and provide 


public access to natural resources on 
public land being managed by the 
Bureau. 

The values of the land to be 
exchanged have been determined to be 
approximately equal. Upon completion 
of the final appraisal of the lands, the 
acreages will be adjusted or money will 
be used to equalize the exchange values. 
Any expected changes in selected public 
lund acreage would occur in selected 
public land located in section 33. 

Description of Land To Be Considered 
for Exchange in Garfield County, 
Colorado 

Offered Privote Land 

6th Principal Meridian, Colorado 

T.5S., R.89W . 

Sec. 21: NW14SWV4. 

Containing 40 acres 

Selected Public Land 

6th Principal Meridian. Colorado 

T. 5S.. R.89 W . 

Sec. 27: NWV*SW%. 

Sec. 28: Lot 3. 

Sec. 33: NEV 4 NEY 4 . 

Containing 119.17 acres. 

Terms and Conditions: The following 
reservations for existing uses and users 
would be made in a patent issued for 
public land. 

1. The reservation to the United States 
of a right-of-way for ditches or canals 
constructed by the authority of the 
United States, Act of August 30.1890 (43 

U. S.C. 945). 

2. The reservation to the United States 
of all mineral deposits in the land. 

3. The Reservation of Oil and Gas 
lease, C-31701. 

The publication of this notice in the 
Federal Register will segregate the 
public lands described nbove to the 
extent that they will not be subject to 
appropriation under the public land 
laws, including the mining laws. As 
provided by the regulations of 43 CFR 
2201.1(b). any subsequently tendered 
application, allowance of which is 
discretionary, shall not be considered as 
Bled and shall be returned to the 
applicant. 

FOR FURTHER INFORMATION CONTACT: 

Additional information concerning this 
exchange, including the planning 
documents and environmental 
assessment, is available for review in 
the Glenwood Springs Resource Area 
Office at 50629 Highway 6 and 24, 
Glenwood Springs, Colorado. 

For a period of 45 days from the date 
of this notice, interested parties may 
submit comments to the District 
Manager. Grand junction District OfBcc, 
Bureau of Land Management. 764 
I lorizon Drive. Grand (unction. 


Colorado 81501. Objections wilt be 
reviewed by ihe Slate director who may 
sustain, vacate, or modify this realty 
action. In the absence of any objections, 
this Notice of Realty Action will become 
the final determination of the 
Department of the Interior. 

Dated: August 27,1985. 

Dick Freel 

Associate District Manager. Grand /unction 
District 

|FR Doc. 85-21345 Filed 9-5-85: 8:45 am| 

BiLUMG COOC 4JI0-J*-U 


Colorado; Grand Junction District 
Advisory Council; Meeting 

agency: Bureau of Lund Management, 
Interior. 

action: Grand (unction District 
Advisory Council Meeting. 


summary: Notice is hereby given in 
accordance wilh Pub. L 94-579 that a 
meeting of the Grand (unction District 
Advisory Council will be held on 
Wednesday. October 9,1985. and 
Thursday. October 10.1985. 

supplementary information: The 

meeting on Wednesday, October 9 will 
be held at the Glenwood Springs 
Resource Area Office, 50629 Highway 6 
A 24. Glenwood Springs. CO 81601; from 
2-5 p.m. A public comment period is 
scheduled for 4 p.m. 

On Thursday. October 10, beginning 
at 8 a.m., the Council will tour land 
exchange parcels, recreation sites along 
the upper Colorado River, and a 
prescribed bum area and wildlife brush- 
beating project north of Dotsero. These 
sites were addressed in the Glenwood 
Springs Resource Management Plan and 
are now involved in implementation. 

The full-day field trip is open to the 
public; however, transportation and 
food will only be provided for Council 
members. 

Dated: August 30,1985. 

Wright Sheldon, 

District Manager. Grand /unction District. 
IFR Doc. 85-21348 Pikd 9-5-85: 8:45 nmj 

BILLING COOC 


Nevada; Filing of Plats of Survey and 
Order Providing for Opening of Lands 

August 23.1985. 

1. The Plat of Survey of lands 
described below will be officially filed 
at the Nevada State Office. Reno, 
Nevada, effective at 10*10 a.m., on 
September 18,1985. 
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Mount Dtablo Meridian. Nevada 

T. 35 N- R. 60 E. 

2. The land within the above township 
is about 4.400 to 5.200 ft above sea level 
and is level to rolling. The soil Is sandy 
clay loam at the lower elevations and 
rocky in the higher elevations. 

Vegetation consists of scattered 
sagebrush, native grass and 
greasewood. 

A gravel road crosses from SSW. to 
NXE.. entering in section 31 and leaving 
in section 5. 

Pilot Creek enters the township in 
section 5 and leaves in section 36 and 
drains S. to SE. 

Numerous trail roads are located 
within the township. 

The remains of the old Cummings 
ranch are located in the NW. cor. of sec. 

10 . 

Principal users of the area are 

ranchers. 

3. Subject to valid existing rights, the 
provisions of existing withdrawals and 
classifications, and the requirements of 
applicable land laws, the lands 
described above are hereby open to 
such applications and petitions as may 
be permitted. All such valid applications 
received at or prior to 10:00 am., on 
September 16,1985. shall be considered 
as simultaneously filed at that time. 

Those received thereafter shall be 
considered in order of filing. The lands 
described above have been open and 
continue to be open to the mining and 
mineral leasing laws. 

4. The Plats of Survey of lands 
described below were officially filed at 
the Nevada State Office, Reno. Nevada, 
effective at 10.00 a.m., on the dates 

indicated: 

Mount Diablo Meridian. Nevada 


1 »N.R 10 Mey. 7. 1965 
T 23 S, R. 03 E V«y 7,1905 
T. 33 N, R 70 E Vey 7. 1985 
l * E A* 7, 1905 

T 3 ? *.R e*E . *1*15, 
was 

T *N.R39li_ A* 13, 

1965 


O*wn0ena Rotuv#, 
Supplement* Ptet 
Scpp*#m 4 nt* Put 
Depen0»n« Rettsvey 
Dopondw* Ro*urvtr, 

SuppiemonUl P\Mi 


1 he purpose of this nutice is to inform 
the public and interested State and local 
government officials of the filing of plats 
of survey. Inquiries concerning the 
surveys shall be addressed to the 
Nevada State Office, Bureau of Land 
Management. 300 Booth Street. P.O. Box 
12000. Reno. Nevada 89520. 


Edward F. Spang. 

State Director, Nevada. 


|hR Doc. 85-21354 Filed 9-5-85; 8:45 am] 

B-1UNG COOC 4310-XC-4I 


(W-86236, W-862391 

Wyoming; Realty Action; Direct Sale of 
Public Lands In Sheridan County. NE 

agency: Bureau of Land Management. 
Interior. 

action: Direct sale of land parcels in 
Sheridan County, Nebraska. 

summary: The Bureau of Land 
Management has determined that the 
following described lands are suitable 
for public sale and will accept bids on 
these lands. BLM is required to received 
fair market value for the land sold and 
any bid for less than fair market value 
will be rejected. The BLM may accept or 
reject any and all offers, or withdraw 
any land or interest in the land for sale 
if the sale would not be consistent with 
FLPMA or other applicable law. 

Detailed bidding instructions and 
other sale details are available on 
request at BLM. Newcastle Resource 
Area. 1501 Highway 16 Bypass, 
Newcastle. Wyoming 62701. phone (307) 
746-4453. Failure to submit a bid in 
accordance with these detailed 
instructions may result in rejection of 
the bid. 
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The lands described are hereby 
segregated for appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action. 

The sale on October 23,1985 will be 
conducted by direct sale procedures, 
and each parcel will be offered by a 
sealed bid process to the adjoining 
landowners. The bidder will be required 
to submit evidence of adjoining 
landownership before the bid can be 
accepted. If any parcels fail to sell, the 
land will be reoffered for sale under a 
competitive bidding process. 
Reappraisals of the parcels will be made 
periodically to reflect the current market 
value. If the value of the parcel(s) 
changc(s). it/they will be published and 
the land will remain open for 
competitive bidding according to this 
Notice. The patent for all parcels will 
include a reservation for ditches and 
canals. All minerals will be reserved to 
the United States and Parcel 4 will be 
subject to an oil and gas lease. A 
detailed description of these 


reservations is available from the above 
address. 

For a period of 45 days from the date 
of publication of this notice interested 
parties may submit comments to the 
District Manager. Casper District Office. 
951 North Poplar, Casper, Wyoming 
82601. Any adverse comments will be 
evaluated by the State Director, who 
may vacate or modify this realty action 
and issue a final determination. In the 
absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior. 

Dated: August 28. 1985. 

|am«s W. Monroe. 

Cosper District Manager. 

|FR Doc. 85-21352 Filed 9-£-85; 8:45 um| 

BILLING COOC 4310-04-41 


IW-86237. W-86238, W-862401 

Wyoming; Realty Action; Modified 
Competitive Sale of Public Lands In 
Sheridan County, NE 

agency: Bureau of Land Management. 
Interior. 

action: Modified Competitive Sale of 
Land Parcels in Sheridan County. 
Nebraska. 


summary: The Bureau of Land 
Management has determined that the 
following described lands ore suitable 
for public sale and will uccept bids on 
these lands. BLM is required to receive 
fair market value for the land sold and 
any bid for less than fair market value 
will be rejected. The BLM may accept or 
reject any and all offers, or withdraw 
any land or interest in the land for sale 
if the sale would not be consistent with 
FLPMA or other applicable law. 

Detailed bidding instructions and 
other sale details are available on 
request at BLM, Newcastle Resource 
Area. 1501 Highway 16 Bypass, 
Newcastle. Wyoming 82701. phone (307) 
746-4453. Failure to submit a bid in 
accordance with these detailed 
instructions may result in rejection of 
the bid. 
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The lands described are hereby 
segregated for appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action. 

The sale on October 23.1985 will be 
conducted by modified competitive 
bidding, and each parcel will be offered 
by a sealed bid process to the adjoining 
landowners. The bidder will be required 
to submit evidence of adjoining 
landownership before the high bid can 
be accepted. If any parcels fail to sell, 
the land will be reoffered for sale under 
a competitive bidding process. 
Reappraisals of the parcels will be made 
periodically to reflect the current market 
value. If the value of the parcel(s) 


change(s). it/they will be published and 
the land will remain open for 
competitive bidding according to this 
Notice. The patent for all parcels will 
include a reservation for ditches and 
canals. All minerals will be reserved to 
the United States, and all three parcels 
will be subject to oil and gas leases. A 
detailed description of these 
reservations is available from the above 
address. 

For a period of 45 days from the dote 
of publication of this notice interested 
parties may submit comments to the 
District Manager. Casper District Office. 
951 North Poplar. Casper, Wyoming 
82001. Any adverse comments will be 
evaluated by the State Director, who 
may vacate or modify this realty action 
and issue a final determination. In the 
absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior. 


Dated: August 28,1985. 
lames W. Monroe, 

Casper District Manager. 

|FR Doc. 85-21353 Filed 9-5-85; 8:45 am) 

BILLING CODE 43I0-44-* 


Sale of Public Lands; San Diego 
County, CA 

AGENCY: Bureau of Land Management. 
Interior. 

action: Notice of Realty Action—Diiecl 
Sale of Public Land: San Diego County, 
CA. _ 

summary: The following described 
public land has been examined and 
found suitable for disposal by direct sale 
at not less than the appraised fair 
market value pursuant to Section 203 of 
the Federal Land Policy and 
Management Act of October 21.1976 (90 
Stal. 2750; 43 U.S.C. 1713. The lands will 
not be offered for sale until 60 days after 
the date of this notice. 


P#fC«l NO 

SenelNa 

legal Oeecnpw 

AC*M 

waive 

erv « 







Sec 36 Lot* 1, 7. 8 and 10 --— 

120.541 

flOOCtt) 


Purpose: The purpose of this direct 
sale is to dispose of public lands which 
because of location and existing private 
landownership patterns In the area 
make them difficult and uneconomic to 
manage as part of the public lands and 
are not suitable for management by 
another Federal agency or department. 
The public interest will be well served 
by offering the subject land for sale. 
Because of the need to recognize historic 
use of the land described above, it shall 
be sold by direct sale to the existing 
grazing lessee and adjoining property 
owner, Mr. Alexander Haagen III. 3500 
Sepulveda Blvd., Manhattan Beach, 
California 90200. 

Publication of this notice in the 
Federal Register, segregates the public 
lands from the operation of the public 
land laws and the mining laws. The 
segregative effect shall terminate upon 
issuance of the patent or 270 days from 
the date of publication, whichever 
occurs first. 

The lands described above have no 
known mineral values. Conveyance of 
the available mineral interests will 
occur simultaneously with the sale of 
the surface estate. Acceptance of the 
direct sale offer by Mr. Haagen will also 
constitute an application for conveyance 
of the mineral estate requiring the 
submission of a $50 nonrefundable filing 
fee on the dav of sale. 


In addition to the aforementioned 
application fee. Mr. Haagen shall submit 
a certified check, postal money order, 
bank draft or cashier's check, made 
payable to the Department of the 
Interior. BLM. for not less than 10% of 
the appraised value to the California 
Desert District. 1695 Spruce Street, 
Riverside, California 92507. by 10.00 a m. 
on November 8.1985. The remainder of 
the full purchase price shall be 
submitted within 00 days from the sale 
date. 

Failure to accept an offer to purchase 
the offered land within the above 
specified time shall constitute a waiver 
of this preference consideration. The 
land will then be offered competitively. 

The terms and conditions applicable 
to the sale area: The patent will reserve 
to the United States a right-of-way for 
ditches or canals constructed by the 
authority of the United States Act of 
August 30.1890 (43 U.S.C 945). 

Detailed information concerning this 
sale, including the environmental 
analysis and land report are available 
for review at the California Desert 
District Office. 1095 Spruce Street. 
Riverside. California 92507. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District 
Manager at the above address. 


Objections will be reviewed by the State 
Director, who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections, this realty action will 
become the final determination of the 
Department of Interior. 

Dated: August 9.1985. 

Wesley T. Chambers, 

Acting District Manager. 

|FR Doc. 85-21239 Filed 9-S-85; 8:45 am| 

BILUWG COOC 4J10-40-N 


Fish and Wildlife Service 

Intent To Prepare an Environmental 
Impact Statement on the Use of 
Lampricidos in a Temporary Program 
of Sea Lamprey Control In Lake 
Champlain With an Assessment ot 
Effects on Certain Fish and Sport 
Fisheries and Notice of Public Scoping 
Meetings 

agency: Fish and Wildlife Service, 
Interior New York Department of 
Environmental Conservation; Vermont 
Fish and Wildlife Department. 

action: Notice. 


summary: This notice advises the public 
that the Service (and Vermont Fish and 
Wildlife) intends to act as a co-lead 
agency with the New York Department 
of Environment Conservation in 
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gathering information necessary for the 
preparation of an EJS describing the use 
of lumppricides in a temporary program 
of sea lamprey control in Lake 
Champlain. Assessments of effects on 
certain fish populations and sport 
fisheries will be included in the 
document. Potential affected areas 
include 86.1 miles of 18 tributaries and 
850 acres of 5 delta areas. Nine 
tributaries (48.4 mi.) and all delta areas 
are in New York. Eight tributaries (32 9 
mi.) are in Vermont and one (4.8 mi.) is 
in the Province of Quebec, Canada. 

Public meetings regarding this 
proposal and preparation of the EIS will 
also be held. This notice is being 
furnished as required by the National 
Environmental Policy Act (NEPA) 
Regulations (40 CFR 1501.7) (and in 
concert with the New York State 
Environmental Quality Review Act 
(SKQR) and implementing regulations— 
8NYCRE Part 617) to obtain suggestions 
and information from other agencies and 
the public on the scope of issues to be 
addressed in the EIS. Comments and 
participation in this scoping process is 
solicited. 

OATES AND LOCATIONS OF PUBLIC 
SCOPING MEETINGS: 

New York Side of Lake Champlain 

Date: October 17 ; 1985 
Time: 1:00 PM 

location: Wiltsboro Town Hall 
Basement Meeting Room. Juncture of 
Rt. 22 and Willsboro Point Road. 
Willsboro, NY 12996 
Time: 7:00 PM 

location: Clinton County Government 
Center, Community Meeting Room. 

137 Margaret Street, Plattsbuig, NY 
12901 

Contact person for New York 
meetings and for information packets: 

Mr. Daniel S. Plosila. Supervising 
Aquatic Biologist, New York State 
Department of Environmental 
Conservation, Route 86. Ray Brook, New 
York 12977, Telephone: (518) 091-1370. 

V ermont Side of Lake Champlain 

Date: October 10,1985 
Time: 1:00 PM 

Location: Vergennes High School 
Auditorium Monkton Road, 

Vergennes. VT 05491 
Time: 7:00 PM 

location: University of Vermont, 

Rowell Building, Room 103. Burlington. 

VT 05401 

Contact person for Vermont meetings 
jtnd for information packets: Mr. Angelo 
[ncerpi, Director of Fisheries, Vermont 
Department of Fish and Wildlife, State 
Office Building. Montpelier. VT 05602, 
Telephone: ( 802 ) 828-3371. 


Written comments should be 
addressed to and received by November 
20 1985: Mr. Paul Neth, Supervisor, 
Inland Fisheries Section, New York 
Stute Department of Environmental 
Conservation. 50 Wolf Road. Albany. 
New York 12233. 

SUPPLEMENTAL INFORMATION: Notice is 
also given that public scoping meetings 
are designed to (1) provide a brief 
description of the proposed project for 
informational purposes. (2) to identify 
impacts, alternatives and issues that 
should be addressed in the draft EIS 
(DEIS), (3) to identify other 
environmental review consultation, 
coordination, clearance, or permit 
requirements associated with the 
project, (4) to describe the role of the EIS 
in the planning and decision making 
process, and (5) to discuss the projected 
time frame of the draft and final EIS. 

Areas potential affected by this action 
include the following: 
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FWS contact on this project is David 
B. Goldthwaite, U.S. Fish and Wildlife 
Service, One Gateway Center, Newton 
Corner, Massachusetts 02158, (617) 965- 
5100 X208. 

Dated; August 30.1985. 

Howard N. Larsen, 

Regional Director. 

|FR Doc. 85-21240 Filed 9-5-85. 8:45 am) 

BILLING COOE 4310-SS-M 


Minerals Management Service 

Outer Continental Shelf; Development 
Operations Coordination Document; 
Exxon Co., U.S.A. 

agency: Minerals Management Service, 
Interior. 

action: Notice of the Receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 


summary: Notice is hereby given that 
Exxon Company. U.S.A. has submitted a 
DOCD describing the activities it 
proposes to conduct on Leases OCS-G 
2111. 2116, 2608, and 2613, Blocks 314, 
331. 313, and 332, respectively. Eugene 
Island Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an onshore base located at Intracoastal 
City. Louisiana. 

date: The subject DOCD was deemed 
submitted on August 28.1985. 

addresses: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director. Gulf 
of Mexico OCS Region, Minerals 
Management Service. 3301 North 
Causeway Blvd., Room 147, Metairie. 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Angie D. Gobert; Minerals 
Management Service; Gulf of Mexico 
OCS Region; Rules and Production; 
Plans. Platform and Pipeline Section; 
Exploration/Development Plans Unit; 
Phone (504) 838-0876. 

supplementary information: The 

purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
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considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 
procedures are set out in revised 
$ 250.34 of Title 30 of the CFR. 

Dated: August 29.1965. 

|ohn L. Rankin. 

Regional Director, Gulf of Mexico OCS 
Region . 

[FR Doc 85-21334 Filed9-5-85:8:45 am) 

BILLING CODE 43tO-*R-« 


INTERSTATE COMMERCE 
COMMISSION 

(No. MC-C-10963] 

Armstrong World Industries, Inc^ 
Transportation Within Texas; Petition 
for Declaratory Order 

August 30. 1985. 

Notice To The Parties: Pursuant to a 
request, the date for filing comments is 
further extended to October 7.1985. 

By the Commission. Hwber P. Hardy. 
Director. Office of Proceedings, 
fames H. Bayne. 

Secretary. 

|FR Doc. 85-21305 Filed 9-5-85: 8:45 am] 

BILLING COO£ 7Q3S-41>M 


| Finance Docket No. 306931 

Grand Trunk Western Railroad Co.; 
Trackage Rights Exemption; 
Consolidated Rail Corp. 

The Grand Trunk Western Railroad 
Company (GTW). has entered into an 
agreement for overhead trackage rights 
over Consolidated Rail Corporation (CR) 
track beginning on the Toledo Branch at 
Valuation Station 1785 + 05, near CP 
Dunbar. Monroe. MI to Valuation 
Station 433 + 14 on the Eastern Branch, 
including the designated interchange 
tracks at Stanley Yard, Toledo. OH. This 
trackage rights agreement became 
effective September 27.1984. 

This notice is Hied under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. 

Dated: August 28.1985. 


By the Commission, Huber P. Hardy, 
Director, Office of Proceedings. 

James H. Bayne, 

Secretary. 

[FR Doc. 85-21306 Piled 9-5-85; 8:45 am) 

BILLING COOC 7035-01-41 


DEPARTMENT OF JUSTICE 

Antitrust Division 

J.P. Stevens & Co.; Proposed 
Termination of Final Judgment 

Notice is hereby given that J. P. 

Stevens & Co., Inc. (Stevens) has filed 
with the United States District Court for 
the Southern District of New York a 
motion to terminate the final judgment 
in United Stoles v./. P. Stevens & Co., 
Inc.. Civil No. 70-2829. and the 
Department of Justice (“Department'*), in 
a stipulation also filed with the court, 
has consented to termination of the 
judgment but has reserved the right to 
withdraw its consent for at least seventy 
(70) days after publication of this notice. 
The complaint in this case (filed on june 

30.1970) alleged that Stevens had 
conspired with wholesalers and retailers 
to stabilize the retoil prices of Stevens 
prime line sheets and pillowcases and to 
eliminate, curtail and restrict the sale of 
such sheets and pillowcases by cut-price 
retailers. The judgment (entered on July 

31.1970) . among other things, enjoins 
Stevens from directly or indirectly 
entering into, adhering to. maintaining 
or claiming any rights under any 
contract, agreement, understanding, 
plan or program with any wholesaler or 
retailer in the United States to: (A) Fix. 
maintain or stabilize prices, markups or 
other terms or conditions relating to 
price for the sale of its sheets to any 
third person: (B) hinder, restrict, limit or 
prevent the sale of its sheets by any 
person or class of persons; and (C) 
restrict limit or preclude Stevens from 
selling its sheets, other than sheets 
identified only by a trademark or trade 
name of a person other than Stevens, to 
a specified person or a specific class of 
persons. 

The Department has filed with (he 
court a memorandum setting forth the 
reasons why the Department believes 
that termination of the judgment would 
serve the public interest. Copies of the 
complaint and final judgment. Cannon's 
motion papers, the stipulation 
containing the Government's consent, 
the Department's memorandum and all 
further papers filed with the court in 
connection with this motion will be 
available for inspection at the Legal 
Procedure Unit of the Antitrust Division, 
Room 7416. United States Department of 


justice, Tenth Street and Pennsylvania 
Avenue, NW.. Washington, DC 20530 
(telephone: 202-633-2481), and at the 
Office of the Clerk of the United States 
District Court for the Southern District 
of New York. United States Court 
House. Foley Square, New York. New 
York 10007. Copies of any of these 
materials may be obtained from the 
Legal Procedure Unit upon request and 
payment of the fee set by Department of 
Justice regulations. 

Interested persons may submit 
comments concerning this matter by 
sending them to Ralph T. Giordano, 
Chief. New York Office. Antitrust 
Division. Department of Justice, New 
York, New York 102"«l (telephone: 212- 
264-0390). Such comments must be 
received by the p ivision within sixty 
(60) days. 

Joseph H. Wid-ar. 

Director of 0~erations. Antitrust Division. 
|FR Doc. 85 21283 Filed 9-5-85; 8:45 am) 

BILLING COOC 44KMH-U 


Proposed Consent Decree; United 
States v. Rocky Mountain Motor Tariff 
Bureau, Inc. 

Pursuant to the Antitrust Procedures 
and Penalties Act. 15 U.S.C. 10 (a) and 
(b), the United States publishes below 
the comment it received from The 
PiUsbury Company, Minneapolis. 
Minnesota on a proposed consent 
decree judgment in United States v. 
Rocky Mountain Motor Tariff Bureau. 
Inc., Civil Action No. 84-F-1737, United 
States District Court for the District of 
Colorado, together with the response of 
the United States to that comment. 

Joseph H. Widinar, 

Director of Operations. Antitrust Division. 

August 2a 1985 

Re: United States v. Rocky Mountain Motor 
Tariff Bureau. Inc. Civil Action No. 6t-K- 
1737 (D. Colo.). 

Richard J. Wegener. Esq., 

The PiUsbury Company. PiUsbury Center. MS 
3726. Minneapolis. Minnesota 
Dear Mr. Wegener We have received and 
carefully considered your letter dated June 3, 
1965 regarding the proposed Final Judgmer.t 
in the above case. You urge that the Final 
Judgment should specifically state how the 
defendant Rocky Mountain Motor Tariff 
Bureau. Inc. (hereafter, , ‘RMMTB"). will purge 
rates on exempt commodities in conformity 
with paragraph V(A) and that the Judgment 
identify clearly those exempt commodities 
that will be purged. You presume that, unless 
it is subfect to the requirements you propose, 
the defendant would purge its tariffs through 
supplements deleting specific presently* 
effective tariff Hems without identifying the 
exempt commodities contained therein. 

We believe that the proposed Final 
Judgment Is sufficient as now written. 
Paragraph V(A) requires that RMMTB purge 
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from each of it* tariffs all rates for the 
transportation of exempt commodities. 
Attached to and incorporated in the proposed 
final Judgment is Appendix A. a listing of 
exempt commodities, as specified in 49 U.S.C. 
l()52(k as amended. In the recent past. 

RMMTB has published docket bulletins 
proposing deletion of a number of tariff items, 
indicating that the items may contain exempt 
commodities. Through a comparison of those 
tiirifT items and any later deletions of tariff 
items with the list contained in Appendix A 
to the proposed Final Judgment, any shipper 
can readily determine whether any of the 
products it ships are exempt and. if so. 
whether its goods are listed In the RMMTB 
tariffs. 

Thus, the United States believes that the 
proposed Final Judgment Is properly 
structured. It requires the purging of rates for 
exempt commodities, which are identified in 
rin appended list, from RMMTB* tariffs: it 
also prohibits RMMTB from taking joint 
action on such rates in the future. The 
proposed Final Judgment provides the 
Government with all of the relief it sought in 
its Complaint and avoids the burden of any 
further litigation. 

1 note that, for your information, during the 
pro-Complamt Investigation of this matter by 
the Antitrust Division, we prepared a list of 
joint actions taken on exempt commodities 
b\ one of RMMTB’s major rate committees 
which has authority over Tariffs 328 and 329 
A summary of our findings were filed as 
Appendix A to our Response to Defendant's 
Motion to Dismiss on March 7.1985. 

Pursuant to the provisions of 15 U.S.C. 
a copy of your comments and of this 
letter will be printed in the Federal Register 
and filed with the court. 

Sincerely. 

Cary R. Sp ratling. 

Chief, San Francisco Office, Antitrust 

Division, 

The Pillsbury Company 
Minneapolis . AW. June 3. 1983 

Re: United Slates v. Rocky Mountain Motor 
Tariff Bureau. Inc., Civil Action No. 84- 
F-173? (D Co l , Filed Aug. 28 1984). 

Cary R. Sp ratling. Chief, San Francisco Field 
Office . U.S. Deportment of fustic*. 
Antitrust Division, 450 Golden Gate 
Avenue. Box 36046. San Francisco. CA 
94108 

Dear Mr. Spratling: This letter is written 
pursuant to the Antitrust Procedures and 
Penalties Act 15 U.S.C. 18 et seq. and 
Pertains to the Final judgment proposed for 
th* above-captioned proceeding. 

We note that paragraph V(A) of the 
proposed judgment requires the RMMTB 
purge rates on exempt agricultural 
commodities from its tariffs within ninety 
days of entry of the Fir'll Judgment. 

We presume that unless otherwise required 

RMMTB will do so through supplements 
deleting specific presently effective tariff 
items. 

Our concern is two fold. First, that the 
proposed judgment specifically state how 
Mch purging shall take place, and second, 
nut such procedure shall result in a dear and 
understandable identification of the exempt 


commodities now contained In RMMTB 
tariffs. 

The practical availability of an individual 
private action is dependent upon the business 
public being able to quickly and easily 
understand the identity of the tariffs affected. 
This cannot be achieved, for example, if the 
Bureau it allowed to simply eliminate Us 
offensive tariffs by republishing an amended 
tariff schedule which excludes the subject 
provisions. 

If the Depattmenl accepts anything less 
than a detailed public listing of the offensive 
provisions which are to be canceled, it would 
deny the business public its role as an ally of 
the Government In enforcing the antitrust 
laws. 

Sincerely. 

Richard J. Wegener. 

|KR Doc. 85-21287 Filed 9-5-85; 8:45 am) 

BILLING COOt 441G-01-M 


Drug Enforcement Administration 

Manufacturer of Controlled 
Substances; Hoffmann La Roche Inc.; 
Registration 

By Notice doted December 12,1984, 
and published in the Federal Register on 
January 8, t985; (50 FR 1003). Hoffmann 
La Roche Inc.. 340 Kingsland Street. 
Nutley, New Jersey 07110, made 
application to the Drug enforcement 
Administration to be registered as a 
bulk manufacturer of the basic classes 
of controlled substances listed below: 


Drug 
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No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention und Control Act of 1970 and 
Title 21, Code of Federal Regulations, 

8 1301.54(e). the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic classes of controlled 
substances listed above is granted. 

Dated. August 22,1985. 

Gene R. I lain lip. 

Deputy Assistant Administrator, Office of 
Diversion Control. Drug Enforcement 

Administration . 

jFR Doc. 85-21309 Filed 9-5-85; 8:45 iun| 
an lino coot «4i&-oo y 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Records Schedules 

agency: National Archives and Records 
Administration, Office of Records 
Administration. 

action: Notice of availability of 
proposed records schedules; request for 
comments. 


summary: The National Archives and 
Records Administration (NARA) 
publishes a notice at least once monthly 
of all agency records schedules 
(requests for records disposition 
authority) which include records 
proposed for disposal. The first notice 
was published on April 1,1985. Records 
schedules identify records of continuing 
value for eventual preservation in the 
National Archives of the United States 
and authorize agencies to dispose of 
records of temporary value. NARA 
invites public comment on proposed 
records disposals as required by 44 
U.S.C. 3303a(a). 

date: Comments must be received in 
writing on or before November 5,1985. 

address: Address comments and 
requests for single copies of schedules 
identified in this notice to the Records 
Appraisal and Disposition Division 
(MR). National Archives and Records 
Administration. Washington. DC 20408. 
Requestors must cite the control number 
assigned to each schedule when 
requesting o copy. The control number 
appears in parenthesis immediately 
after the title of the requesting agency. 
Copies of the schedules are also 
available for public inspection during 
the comment period at the Office of die 
Federal Register. Room 8401,1100 L 
Slrect NW. Washington, DC 20408. 

SUPPLEMENTARY INFORMATION: Each 
year U.S. government agencies create 
billions of records in the form of paper, 
film, magnetic tape, and other media. In 
order to control the accumulation of 
records, Federal agencies prepare 
records schedules which specify w'hcn 
the agency no longer needs them for 
current business and what happens to 
the records after the expiration of this 
period. Destruction of the records 
requires the approval of the Archivist of 
the United States, which is based on a 
thorough study of their potential value 
for future use. A few schedules arc 
comprehensive: they list all the records 
of an agency or one of its major 
subdivisions. Most schedules cover only 
one office, or one program, or a few 
series of records, and many are updates 
of previously approved schedules. 
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The monthly public notice identifies 
the Federal agencies and their 
appropriate subdivisions requesting 
disposition authority, includes a control 
number assigned to each schedule, and 
briefly identifies the records scheduled 
for disposal. The complete records 
schedule contains additional 
information about the records and their 
disposition. Additional information 
about the disposition process will be 
furnished with each copy of a records 
schedule requested. 

Schedules Pending Approval 

1. Administrative Office of the United 
States Courts. Magistrates Division 
(NCl-118-85-5). Records relating to the 
management of United States 
Magistrates' office in the Federal court 
system. 

2. United States Forest Service (NC1- 
95-84-4). Routine correspondence 
relating to land classification, boundary 
modifications, and land transfer 
analyses, as well as duplicate and 
microfiche copies of land transfer and 
boundary modification case files 
designated for archival retention. 

3. U.S. Department of Agriculture. 
Animal and Plant Health Inspection 
Service (NCl-463-85-2). Records 
relating to veterinary biologicals 
production, marketing, and 
transportation, including licenses, 
labels, inspection reports, transportation 
requests and authorizations, and 
import/export certificates. 

4. Department of the Army. Office of 
the Adjutant General (NCl-AU-84-36). 
Records relating to the proposal, 
coordinating action, and approval of 
popular names for major items of 
development equipment. Records w ith 
reference and research value will be 
accessioned by the National Archives. 

5. Department of the Army. Office of 
the Adjutant General (NCl-AU-85-67). 
Communicable disease reporting files, 
including notifications of cases of 
animal communicable diseases. 

8. Department of Health and Human 
Services. Office of Child Support 
Enforcement (N Cl-292-84-3). Records of 
the Program Operations Division 
including plans, issuances, reports, and 
subject and administrative files. 

7. Department of Health and Human 
Services. Office of Child Support 
Enforcement (NCl-292-84-4). Records of 
the Audit Division including reports, 
working drafts and documents, and 
administrative files. 

8. Department of Health and Human 
Services, Office of Child Support 
Enforcement (NCl-292-84-5). Records of 
the Policy and Planning Division 
including subject, plans, reports, project, 
and administrative files. 


9. Federal Communications 
Commission, Mass Media Bureau (NCl- 
173-85-5). Affiliation contracts and 
related correspondence for commercial 
broadcast stations. 

10. Department of Justice. Federal 
Bureau of Investigation. Records 
Management Division (NCI-65-85-12). 
(NC1-65-85-13), and (NC1-65-85-14). 
Documentation containing personal 
information of insufficient historical or 
other value to warrant archival 
retention. Expunction of the information 
has been requested by the individual to 
whom it relates. 

11. Department of the Navy, U.S. 
Marine Corps. (NCl-127-85-1). Routine 
administrative correspondence files of 
Marine Corps Battalion level and 
Marine Barracks commands. 

12. Tennessee Valley Authority. 

Office of Natural Resources and 
Economic Development (NCl-142-85-5). 
Comprehensive records schedule 
covering paper and audiovisual records 
dealing with community development. 

13. Tennessee Valley Authority. 

Office of Power Operations (NCl-142- 
85-11). Document control and item 
identification code logs used to track 
and control TVA commodities. 

14. Agency for International 
Development. Predecessor Agencies 
(NCI-288-85-8). Routine administrative 
records from the overseas missions and 
the Washington office: overseas mission 
records of activities adequately 
documented in the Washington office. 

15. Commodity Futures Trading 
Commission (NCl-180-85-1). Revises 
schedule for the destruction of registrant 
applications to include records 
transferred to the National Futures 
Associations. 

16. Department of Health and Human 
Services. Office of Child Support 
Enforcement (NCl-292-84-6). Records of 
the Office of the Director including the 
Deputy Director's administrative files, 
public inquiry and information files, 
special collections unit files, and general 
program administrative files. 

17. Department of Navy. Naval 
Intelligence Support Center (NCl-289- 
85-1). Magnetic tapes containing raw 
data in analog form derived from remote 
sensing devices. 

18. Department of State. (NCl-59-84- 
5). Administrative and financial records 
of the Sinai Support Mission, excluding 
those with research and reference value 
that will be accessioned by the National 
Archives. 

19. Department of the Treasury. Fiscal 
Assistant Secretary (NCl-56-85^2). 
Miscellaneous subject files, 
approximately 1930-1984. collected for 
reference purposes, and largely 
duplicated elsewhere. 


20. Veterans Administration (NCl-15- 
85-4). Copies of closed vocational 
rehabilitation contract files pertaining to 
education and training of veterans. 

21. Veterans Administration (NCl-15- 
85-5). Records relating to loan 
management and allied security 
instrument transactions on settled 
portfolio loan accounts. 

22. Environmental Protection Agency. 
Office of the Administrator and the 
Deputy Administrator (NCl-412-85-11). 
Information copies of speeches given by 
the Administrator and the Deputy 
Administrator. 

23. Veterans Administration (NCl-15- 
85-7). Centralized Accounts Receivable 
Microform Records. 

24. Department of the Army, Office of 
the Adjutant General (NCl-AU-85-72). 
Records of various Army laboratories, 
ca. 1920-1967, including correspondence, 
reports, manuals, bulletins, case files, 
and specifications and drawings files. 
Records with reference and research 
value will be accessioned by the 
National Archives. 

Dated: August 29.1985. 

lames E. O'Neill. 

Acting Archivist of the United States. 

|ER Doc. 85-21307 Filed 9-5-85: 8:45 am) 
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NUCLEAR REGULATORY 
COMMISSION 

l Docket No. 50-423A 1 

Northeast Nuclear Energy Co. et al.; 
Finding of No Significant Changes and 
Time for Filing Requests for 
Reevatuation 

The Director of Nuclear Reactor 
Regulation has made an initial finding in 
accordance with section 105c(2) of the 
Atomic Energy Act of 1954. as amended, 
that no significant (antitrust) changes in 
the licensees' activities or proposed 
activities have occurred subsequent to 
the previous construction permit review 
of Unit 3 of the Millstone Nuclear Power 
Station by the Attorney General and the 
Commission. The finding is os follows: 

Section 105c(2) of the Atomic Energy 
Act of 1954. as amended, provides for an 
antitrust review of an application for an 
operating license if the Commission 
determines that significant changes in 
the licensee’s activities or proposed 
activities have occurred subsequent to 
the previous construction permit review. 
The Commission has delegated the 
authority to make the "significant 
change" determination to the Director. 
Office of Nuclear Reactor Regulation. 
Based upon an examination of the 
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events since issuance of the Millstone 3 
construction permit to Northeast 
Nuclear Energy Company, et a!., the 
staffs of the Antitrust and Economic 
Analysis Section of the Site Analysis 
Branch, Office of Nuclear Reactor 
Regulation ami the Antitrust Section of 
the Office of the Executive Legal 
Director, hereafter referred to as "siafT, 
have jointly concluded, after 
consultation with the Department of 
justice, that the changes that have 
occurred since the antitrust construction 
permit review are not of the nature to 
require a second antitrust review at the 
operating license stage of the 
application. 

In reaching this conclusion, the staff 
considered the structure of the electric 
utility industry in New England, the 
events relevant to the Millstone 3 
construction permit review and the 
events that have occurred subsequent to 
the construction permit review. 

The conclusion of the staff s analysis 
is as follows: 

The Millstone Nuclear Power Station. Unit 
No, 3 (Millstone 3) is jointly owned by 15 
electric utilities in Connecticut. 
Massachusetts. Maine and Vermont The 
Northeast Nuclear Energy Company, a 
■Mitisidiary of the Northeast Utilities holding 
• ompany. has no ownership in Millstone 3, 
but acts as agent and representative of the 
owners in design, construction and operation 
of the nuclear unit Northeast Utilities has the 
largest ownership share in Millstone 3. 
approximately 65%. shared by two of Us 
operating subsidiaries. Connecticut Light and 
Power Company with approximately 53% and 
Western Massachusetts Electric Company 
with slightly over 12%. The remainder of the 
unit is shared by other investor owned 
utilities (over 25%), municipal utilities 
; approximately 9ft>] and electric cooperatives 
(over 1%). The Department of Justice 
(Department), in connection with the 
i nstruction permit antitrust review of 
M Ustone 3. rendered antitrust advice to the 
Commission by letter dated August 10.1073 
Federal Register. Vol 38, Na 158. p. 2224a 
August 17.1973). The Department's advice 
It'tler noted that while there has been 
allegations that the large electric utility 
Bystems had in various ways precluded the 
small systems in the area from gaining access 
to low cost bulk power supply on the same 
basis us the Urge systems, the situation had 
markedly improved with the formation of the 
New England Power Pool (NKPOOL). 

Although, several municipal systems had 
contested certain provisions of the power 
pool agreement, a settlement agreement had 
been reached representing a compromise 
droong most of the parties concerning the 
•itsputed portions of NEPOOL as Filed with 
the Federal Power Commission. (FPC). 

In the Millstone 3 advice letter, the 
Department also noted that there had been 
complaint* by several municipal systems that 
thr transmission rates of Northeast Utilities 
fNU) were too high. The Department 
considered these complaints as a rate matter. 


more appropriately under the junsdu iii on of 
the FPC. The Department also advised that a 
roup of 6 municipal systems in Connecticut 
ud filed an antitrust suit against NU and its 
Connecticut operating subsidiaries. The 
Department chose not to pass judgment upon 
the allegations in the antitrust suit, but noted 
that most of the allegations focused upon the 
rates, and terms and conditions of wholesale 
service to the municipal systems, matters 
which the Department presumably 
considered to fall primarily under the 
jurisdiction of the FPC. 

Following the Millstone 3 construction 
permit antitrust advice letter, the Department 
furnished antitrust advice in June 1974, 
January 1975, November 1975, December 
1978, and March 1980 related to the Pilgrim 2 
and 3. Montague. New England 1 and 2. 
Scubrook t and 2. and Pilgrim 1 applications, 
respectively. These applications involved 
many of the same applicants in Millstone 3. 

In addition, the Department conducted 
numerous antitrust reviews at various times 
for changes in ownership in Millstone 3 and 
In the other nuclear plant applications. In 
each instance, the Department recommended 
that no antitrust hearing was required, often 
pointing to the dramatic improvement in the 
relations among the various segments of the 
electric power industry in New England 
following the formation of NEPOOL and the 
associated settlement agreement. 

Similarly, the suit filed by the 6 
Connecticut municipal electric utilities, which 
the Department referred to (n Its Millstone 3 
antitrust advice letter, has been resolved. The 
District Court dismissed all allegations in its 
decision of August i960. 

Thereafter, three of the cities reached a 
settlement with Connecticut Light and Power 
Company. The other three cities carried the 
case to the Appeals Court, which issued a 
decision in October 1981 The NRC staff finds 
the settlement agreement and the court 
rulings to be dispositive of the issues raised. 
Likewise, a settlement agreement in 1983 
among the Town of Norwood. Massachusetts, 
the Boston Edison Company and the New 
England Power Company has disposed of 
issues runted by the Town of Norwood before 
the U.$. District Court of Massachusetts. 

In addition to the Issues raised in the 
various court proceedings, the Department of 
Justice antitrust review of Millstone 3 and its 
subsequent antitrust reviews of other nuclear 
power plant applications, the NRC staff has 
reviewed the data provided by applicants 
and attendant information associated with 
ond accompanying the Millstone 3 
construction permit and operating license 
applications. In the process of this review, 
staff identified three groups of changes that 
could have had possible competitive 
implications on bulk power supply io the 
New England region. These changes involved 
certain mergers and transfers of facilities 
among electric utilities in the area, transfers 
of ownership rights in Millstone 3 and the 
formation of joint action agencies in the 
region. After analysing tb^se changes, in 
conjunction with developments that were 
initiated prior to and during the construction 
permit (CP) antitrust review (Fe*. the 
development of NEPOOL and the associated 
settlement agreement), staff found no 


significant anticompetitive effects resulting 
from these changes. 

On the contrary, staff has found that the 
period during and following the CP review fur 
Millstone 3 has been characterized by 
significant competitive improvements In the 
way bulk power is allocated in New England. 
The development of the New England Power 
Pool and its open pooling concept established 
the region as a model of how cooperation 
among all bulk power suppliers in the region 
has promoted competition among large 
systems and small systems alike The fruits 
ol negotiations and compromise that 
characterized the period during and after the 
CP review are now being realized by all 
systems—particularly the smaller systems— 
throughout New England. Consequently, staff 
does not recommend that the Director of 
Nuclear Reactor Regulation issue a 
significant change finding pursuant to the 
operating license for Unit 3 of the Millstone 
Nuclear Power Station, 

Based on the staffs analysis, it is my 
finding that a formal operating license 
antitrust review of the Millstone Nuclear 
Power Station. Unit 3 is not required. 

Signed on August 30,1985 by Harold 
R. Denton. Director of the Office of 
Nuclear Reactor Regulation. 

Any person whose interest may be 
affected by this finding may file with full 
particulars a request for reevaluation 
with the Director of Nuclear Reactor 
Regulation. U.S. Nuclear Regulatory 
Commission, Washington. DC 20555 for 
30 days from the date of the publication 
of (he Federal Register notice. Requests 
for a reevaluation of the no significant 
changes determination shall be accepted 
after the date when the Director's 
finding becomes final but before the 
issuance of the OL only if they contain 
new information, such as information 
about facts or events of antiturat 
significance that have occurred since 
that date, or information that could not 
reasonably have been submitted prior to 
that date. 

For the Nuclear Regulatory Commission. 

Donald P. Cleary , 

Acting Chief. Site Analysts Branch. Division 
of Engineering, Office of Nuclear Reactor 
Regulation, 

(FR Doc. 85-21337 Filed 9-5-85; 845 amj 
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Advisory Committee for Review of 
Enforcement Policy, Meeting 

Notice is hereby given pursuant to the 
Federal Advisory Committee Act that 
the Advisory Committee on the 
Fjiforcement Policy will meet on 
September 23 and 24,1985 to continue 
drafting its final report to the 
Commission. The meeting will be open 
lo the public. The meeting will be held in 
Room 118 of the Phillips Building. 7920 
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Norfolk Avenue, Bethcsda. Maryland 
from 8:45 a.m. until 5:00 p.m. each day. 

Further information on the meeting 
may be obtained from Karen Cyr. Office 
of the Executive Legal Director, U.S. 
Nuclear Regulator)' Commission. 
Washington. D.C. 20555, telephone 301- 
492-7269. 

Dated at Washington. D C., this 3rd day of 
September. 1985. 

John C Hoyle. 

Advisory Committee Management Officer. 

|FR Doc. 85-21338 Filed 9-5-85: 8:45 am| 
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PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Northwest Conservation and Electric 
Power Plan; Proposed Model 
Conservation Standard Amendments; 
Additional Hearing 

agency: Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 

action: Notice of additional public 
hearing. 

summary: In July, the Northwest Power 
Planning Council (Council) released for 
public comment proposed amendments 
to portions of its Northwest 
Conservation and Electric Power Plan 
(Plan) concerning model conservation 
standards (MCS). set a deadline for 
receipt of public comments regarding the 
amendments, and scheduled public 
hearings (50 FR 30054-61. July 26.1985). 
Subsequently, the Council extended the 
deadline for receipt of public comments 
and rescheduled two of the previously- 
announced public hearings (50 FR 33435. 
August 19.1985). To provide ample 
opportunity for interested parties to 
submit public comments, the Council 
has now scheduled an additional 
hearing in Portland. Oregon. 
date ano address: The following 
hearing has been added to the Council's 
previously-announced schedule: 

• Portland. Oregon. Wednesday. 
September 11.1985. beginning at 10 a.m. 
in the Council’s central office. 850 S.W. 
Broadway. Suite 1100. Portland. Oregon. 
FOR FURTHER INFORMATION CONTACT: 
Ruth Curtis. Information Coordinator, at 
the Council’s central office (850 SW. 
Broadway. Suite 1100, Portland. Oregon 
97205 or 503-222-5161. toll free 1-800- 
222-3355 in Idaho. Montana and 
Washington or 1-800-452-2324 in 
Oregon). 
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SUPPLEMENTARY INFORMATION: The 

Council held a public hearing on its 
proposed MCS amendments in Portland. 
Oregon on August 6,1985. In response to 
requests made by commenters at the 
August 6. hearing, the Council has now 
scheduled an additional hearing in 
Portland. 

Rick Applegote. 

Executive Assistant 

|FR Doc. 85-21271 Filed 9-5-85; 8:45 am) 

BILLING COOC 0000-00-41 


PENSION BENEFIT GUARANTY 
CORPORATION 

Multiemployer Pension Plans; 
Withdrawal Liability in Fully Funded 
Plans 

agency: Pension Benefit Guaranty 
Corporation. 

action: Notice of consideration. 

summary: This notice advises 
employers, multiemployer plan sponsors 
and other interested persons that the 
Pension Benefit Guaranty Corporation 
(PBGC) is reconsidering a multiemployer 
plan’s right to assess withdrawal 
liability under section 4201 of ERISA in 
a year follow ing a year in which the 
plan has no unfunded vested benefits. 
The PBGC expects to issue its 
interpretation in the form of an opinion 
letter. This notice is to solicit public 
comment concerning the interpretation 
of the indicated statutory provisions. 
oate: Comments must be received on or 
before November 5,1985. 
addresses: Comments should be 
addressed to the General Counsel. 
Pension Benefit Guaranty Corporation. 
2020 K Street. NW.. Washington. D.C. 
20006. Written comments will be 
available for public inspection at the 
PBGC Communications and Public 
Affairs Department. Suite 7100. at the 
above address, between the hours of 
9:00 a.m. and 4:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 

Louise E- Cayne. Attorney. Legal 
Department, Code 250, 2020 K Street 
NW., Washington. D.C. 20006. 202-254- 
4895 (202-254-8010 for TTY and TTD). 
These are not toll-free numbers. 
SUPPLEMENTARY INFORMATION: 

The Statute 

Under the Employee Retirement 
Income Security Act of 1974 as amended 
by the Multiemployer Pension Plan 
Amendments Act of 1980 (ERISA), an 
employer that withdraws from a 
multiemployer pension plan covered 
under Title IV of ERISA may be liable to 


the plan for a portion of the plan's 
unfunded vested benefits. Section 4211 
of ERISA establishes four different 
methods of computing withdrawal 
liability. These methods arc: The 
presumptive method, described in 
section 4211(b): the modified 
presumptive method, described in 
section 4211(c)(2); the rolling-5, method 
described in section 4211(c)(3): and the 
direct attribution method, described in 
4211(c)(4). Application of these sections, 
other than section 4211(c)(3), may result 
in a multiemployer plan’s assessing 
withdrawal liability on a withdrawing 
employer in cases where the plan's 
assets equal or exceed its vested 
liabilities /.<?.. the unfunded vested 
benefits are zero. 

The Interpretation 

In Opinion Letter 83-19 (August 11, 
1983). the PBGC took the position that a 
withdrawing employer may incur 
withdrawal liability under the 
presumptive method even though the 
plan has no unfunded vested benefits. 
The PBGC has received several requests 
for reconsideration of Opinion Letter 83- 
19. The requests suggest that because 
the purpose of the allocation methods in 
Section 4211 is to allocate a plan's 
unfunded vested benefits among 
employers, the credits and charges for a 
particular employer are irrelevant when 
the plan has no unfunded vested 
benefits to allocate. One request asserts 
that imposition of liability by a plan 
with no unfunded vested benefits is 
inconsistent with purposes of the 
withdrawal liability provisions; is 
inequitable to employers, particularly 
because the de minimis provisions 
afford no relief when a plan's unfunded 
vested benefits are zero: and is often 
burdensome to plans, particularly 
construction industry plans, which are 
required to use the presumptive method. 
Several requests suggest that no 
withdrawal liability should be assessed 
when a plan has no unfunded vested 
benefits. If a plan using the presumptive 
method subsequently develops 
unfunded vested benefits, it is further 
suggested that the withdrawal liability 
calculations should be based on the 
employer's share of unamortized 
changes in unfunded vested benefits and 
reallocated unfunded vested benefits 
only for years following the last year in 
which that plan had no unfunded vested 
benefits. One writer has suggested that 
even though withdrawal liability for a 
plan with zero unfunded vested benefits 
may be appropriate under certain 
allocation methods, it would not be 
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appropriate under the direct attribution 
method. 

The PBGC ib reconsidering the 
statutory interpretation expressed in 
Opinion Letter 83-19 in response to 
these requests. The PBGC requests 
public comments on the proper 
ipplication of each of the statutory 
allocation methods, and particularly Ihe 
presumptive method, in plan years when 
a plan has no unfunded vested benefits 
tnd in subsequent plan years. 

Specifically, the PBGC requests 
responses to the following questions: 

1. Does section 4211 mandate or 
prohibit assessment of withdrawal 
liability against an employer that 
withdraws from a multiemployer plan 
with no unfunded vested benefits. 

2. Does the answer to question 1 
depend on the allocation method used? 

3. If in a subsequent year u plan's 
unfunded vested benefits exceed zero, 
how should withdrawal liability for later 
withdrawals be calculated? For 
example, should on employer's liability 
under the presumptive method be based 
only on the employer's share of 
unamortized changes in unfunded 
vested benefits and reallocated 
unfunded vested benefits only for years 
following the last year in which the plan 
hiis no unfunded vested benefits? 

Public Comments 

The PBCC hereby solicits public 
comment concerning these questions 
including any comments on related 
issues and the implications and 
practical effect that particular 
interpretations may have on employers, 
multiemployer pension plans and the 
pension insurance system. Comments 
nhould specify the statutory basis for the 
interpretations presented. Comments 
should be addressed to the General 
Counsel. Pension Benefit Guaranty 
Corporation. 2020 K Street N\V. f 
Washington. DC. 20008. 

Written comments will be available 
for public inspection at Ihe above 
address, Suite 7100. between the hours 
of 9:00 a m. und 4:00 p.m. Each person 
submitting comments should include his 
or her name, address, identify this 
notice, and give reasons for any 
recommendation. 

Usued in Washington. D.G, 3rd day of 
September 1983. 

Kathleen P. LtgofT, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

IH* Doc. 85-21350 Filed 9-5-85; 845 «ra| 
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SECURITIES AND EXCHANGE 
COMMISSION 

I Release No. 34-22374; SR-MSRB-85-11J 

Self-Regulatory Organizations; 
Municipal Securities Rulemaking 
Board; Order Approving Proposed 
Rule Change 

Introduction 

The Municipal Securities Rulemaking 
Board ("MSRB") on March 11.1985 
submitted copies of a proposed rule 
change pursuant to section 19(b)(1) of 
the Securities Exchange Act of 1934 
("Act") and Rule 19b-4 thereunder, to 
amend MSRB rule G-32 on disclosures 
in connection with new issues, and rules 
G-8 and C*-9 on recordkeeping. Rule G- 
32 currently prohibits a municipal 
securities broker or dealer from selling 
during the underwriting period new 
issue municipal securities to o customer 
unless, at or prior to sending the final 
conftrmation of the transaction, a copy 
of the final official statement, if 
available is sent to the customer. Rule 
G-32 also requires dealers to furnish 
copies of official statements and other 
disclosures upon request to any broker, 
dealer, or municipal securities dealer to 
which it sells new issue municipal 
securities. The rule is designated to 
ensure that a purchaser of new issue 
securities is provided with all available 
information relevant to his investment 
decision. 

The proposed rule change is designed 
to delineate more clearly the 
responsibilities of dealers that sell new 
issue municipal securities as well as to 
strengthen and facilitate enforcement of 
rule G-32. Specifically, the amendments 
to rule G-32 would require first, that rule 
G-32 disclosures in final form, which 
Include a final official statement if 
prepared by or on behalf of the issuer, 
be delivered to a customer by settlement 
of the transaction. Second, a preliminary 
official statement need be delivered 
only when no official statement has 
been prepared, along with a written 
notice that a final official statement hus 
not been prepared. Third, if a final 
official statement is being prepared, the 
financial advisor or the managing 
underwriter must make the final official 
statement available no later than two 
business days before the date the 
manager delivers the securities to the 
syndicate members. Fourth, the 
managing underwriter must be prepared 
to provide to a broker, dealer or 
municipal securities dealer that has 
purchased the new issue and has 
requested an official statement, one 
copy of the final offical statement and 
other rule G-32 disclosures and one 


additional official statement per 
$100,(XX) par value of the new issue 
purchased. 

Rules G-4) and G~9 set forth the 
recordkeeping and record retention 
requirements, respectively, for brokers, 
dealers, and municipal securities 
dealers. The proposed rule change 
would add a new section to rule G-8 
requiring a dealer to maintain a record 
of deliveries of rule G-32 disclosures 
and would amend rule G-9 to require 
that these records be retained for a 
period of not less than three years. 

Notice of the proposed rule change 
was given in Securities Exchange Act 
Release No. 21908, published in the 
Federal Register (50 FR 18338; April 30. 
1985) ("April 30 release"). A complete 
description of the amendments is 
contained in that release. * 1 

Comments 

In response to the April 30 release, the 
Commission received seven comment 
letters. 1 While the commentators 
generally supported the rule change’s 
goal of strengthening the requirements 
of rule G-32, several specific comments 
were critical of the proposed rule 
change. First, most of the commentators 
addressed the proposed requirement 
that final official statements be 
delivered by settlement of the 
transaction. One commentator noted 
that requiring official statements to be 
delivered by settlement rather than sent 
with the final confirmation as currently 
required, still would not allow sufficient 
time to permit compliance with the rule, 
in this regard, the MSRB has indicated 
that this requirement is designed to 
address the complete failure of a dealer 
to provide customers with official 
statements uml not the situation in 
which delivery of on official statement 


*On August ft, IMS. the MSRB filed with the 
CootnMo* an amendment (’ Amendment No. 1") 
to the propoM'J rule change (File No. SR-MSHB-flV 
11) containing the text of ihe amended definition of 
"nevv imup municipal securities’* excluding short 
term tux exempt commercial paper, and an 
interpretation that presumes that disclosures mailed 
to a customer at least three business days prior to 
settlement of the transaction have been received by 
the customer by sett foment of that transaction. 

1 Letter* from Charles S. Garland. |r„ Managing 
Director, Alex. Brown & Sons. Inc. (June 10.1085); 
]nmes J. Suhtnedker. Chuirman. Municipal Bond 
Committee. The Cashiers’ Association of Wall 
Street (May 23. lfWSJ: Kathleen A. GraHam. 
Operations Officer. Bond Operations. Continental 
Bunk (April 18,1905); |can J. Rousseau. Division 
Director. Municipal Securities Division. Merrill 
Lynch Capital Markets (|une 12,1988); Frank |. 
Wilson. Exeuitha Vice President and General 
Counsel. National Association of Securities Dealers, 
Inc. (“NASD”) dune 8.19BSI. fan L Meyer. Vice 
President. Newhurd 8 Cook 8 Co. (June 8. 1985k 
Jeffrey li Smith. Chairman. Municipal Securities 
Division Operations ft Compliance Committee (lime 
3. lilftt) to John Wheeler. Secretary, SFX! 
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is delayed a day or so because of the 
mail system. Further, the MSRB has 
provided an interpretation of the 
proposed official statement delivery 
requirement to the effect that an official 
statement mailed three days before 
settlement date is presumed to have 
been delivered to the customer by 
settlement of the transaction.* 

Second, a number of commentators 
addressed the propsed requirement that 
managers or financial advisors make the 
final official statement available at least 
two business days prior to the date the 
manager delivers the securities to the 
syndicate. These comments indicated 
that the two business day requirement is 
not sufficient to ensure that an official 
statement will be distributed to 
customers as required by the rule, 
particularly when a customer or its 
dealer are located outside New York. 
Some commentators suggested that a 
four or five business day requirement 
should be used. In this connection, the 
MSRB has retained the two-day 
requirement, emphasizing that this is a 
minimum requirement and that 
managers and financial advisors are 
strongly urged to make final official 
statements available as soon after the 
date of sale as possible. 

Third, some commentators argued 
that dealers selling new issues of 
commercial paper and variable rate 
demand instruments which commonly 
are traded on a cash (same day 
settlement) basis, would be unable to 
comply with rule G-32. In this regard, 
the MSRB has determined to exclude 
short term tax exempt commercial paper 
from the definition of new issue 
securities because issuers of those 
securities typically provide investors 
with quaUB^p disclosure documents, 
although an official statement may not 
be prepared to accompany any specific 
issue of these securities. * 4 The MSRB has 
concluded that the disclosure process 
for these issues assures that investors 
receive material information pertaining 
to their investments in these securities, 
and given the differences between the 
disclosure practices for these issues and 
other types of municipal securities, it 
would not be appropriate to include 
these issues in the rule G-32 definition 
of new issue municipal securities. The 
MSRB did not reach the same 
conclusion regarding variable rate 
demand instruments, believing that 
there still appeared to be a need for 
disclosure documents for these 
securities and thus did not provide an 
exemption for these securities. 


*St*0Upw nole 1 

4 Srr fliipra pole 1. 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the MSRB. and. in 
particular, the requirements of Section 
15B and the rules and regulations 
thereunder. The Commission supports 
the proposed rule change and its goal of 
ensuring that customers receive 
information necessary to make informed 
decisions regarding the purchase of new 
issue municipal securities. Furthermore, 
the Commission believes that 
experience gained with the amendments 
will indicate whether the objectives of 
the proposal are being satisfied; the 
Commission anticipates that the MSRB 
will further refine its rules if aspects of 
the amendments prove unsatisfactory or 
unworkable. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be. and hereby is. approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200 . 30 - 3 (a){ 12 ). 

Dated: August 30.1985 
John Wheeler, 

Secretary. 

|FR Doc. 8 S -21343 Filed 9 - 5 - 85 : 8:45 am] 

BILLING COO€ SCTO-OI-M 


(Release No. 35-23815; 70-7138) 

American Electric Power Company, 
Inc., et al.; Proposed Amendment of 
Term Loan Agreements 

August 30.1985 

AEP Generating Company (“AEGCo”) 
and American Electric Power Service 
Corporation (“AEPSC”), 1 Riverside 
Plaze. Columbus, Ohio 43215, Kingsport 
Power Company (“Kingsport”), 40 
Franklin Road. SW„ Roanoke, Virginia 
24011, Michigan Power Company 
(“Michigan' ). P.O. Box 413, Three 
Rivers. Michigan 49093, and Wheeling 
Electric Company (“Wheeling"). 51 
Sixteenth Street. Wheeling. West 
Virginia 26003, (collectively 
“Declarants”) and their parent company. 
American Electric Power Company. Inc. 
(“American”). 1 Riverside Plaza. 
Columbus. Ohio 43215, a registered 
holding company, have filed a 
declaration with this Commission 
pursuant to sections 6(a), 7. and 12(b) of 
the Public Utility Holding Company Act 
of 1935 ("Act”) and Rule 45 thereunder 
By orders dated September 13.1982, 
October 8,1982, December 21.1982. 
December 22.1982, December 29.1982. 
May 3,1983. June 13.1983, December 30, 
1983, April 10.1984, and August 17.1984 
(HCAR Nos 22633, 22663. 22791, 22797. 


22805. 22926, 22973. 23192. 23279. and 
23399. respectively), the Commission 
authorized AEGCo. AEPSC. Kingsport 
Michigan, and Wheeling to enter into 
fixed-rate, term-loan agreements and 
Declarants subsequently entered into 
such agreements with Tlie Chase 
Manhattan Bank. N,A. (“Chase”) as 
follows: 


Comp my 

Amount 

rate 

<p«- 

cm*) 

Tam of 
agreement 

AEGCo 

S25.000.000 

1346 

Aug. 30. 1864. to 
Aug 30. 1468 

AEPSC ‘ _ 

5.000000 

1200 

June 13. 1963 to 
June 13. 1966 

AEPSC ‘ _ 

10.000.000 

11.71 

Oct 13, 1963 10 
Oc* 14. 1986 

K*9M>ort_ 

5 000 000 

12.10 

June 16. 1963. to 
Jire 16. 1906 

M«hgen _ 

5000.000 

12.10 

Do 

j 

5,000.000 

1210 

Do 


1 Amen&en »*icooauywtf* 9uarar4ead the pnoopei and 
rrtwvs! of Ota note* under rte*n igreemeot* 


Declarants now request authorization 
to refinance the above Fixed-rate, term- 
loan agreements with Chase 
(“Agreements”) and the unsecured 
promissory notes thereunder at any time 
until March 31. 198a at a fixed interest 
rate equal to or lower than the interest 
rate presently in effect for each 
Agreement. Alternatively, if credit 
market conditions appear attractive. 
Declarants propose to extend the 
maturity date of any of the Agreements 
to a date on or before December 31, 

1995, at a fixed interest rate of 1% or less 
above the present interest rate in such 
Agreement whose maturity is extended 
If the maturity date of an Agreement is 
extended, the interest rate for such 
Agreement will recover costs of 
prepayment of the note, and no separate 
prepayment fee will be made. The notes 
under any refinanced Agreements will 
mature on a date not more than ten 
years from the effective date of the 
amendment of any Agreement and no 
later than December 31.1995. 

Each refinanced Agreement will be 
amended to provide that a Declarant 
pay to Chase the principal Amount of the 
note thereunder and accrued interest 
thereon, on a quarterly basis and 
reborrow the principal amount of each 
note on each repayment date. Each 
refinanced Agreement will provide that 
in the event a note is paid prior to 
maturity, a Declarant will be required to 
pay a fee to Chase calculated to 
reimburse Chase for interest lost, if any, 
os a result of the prepayment. No 
compensating balances or commitment 
fees will be required. All other terms 
and conditions of the Agreements, to the 
extent not modified by the Amendment 
described herein, will remain 
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unchanged. Chase intends to sell 
participations in all or any part of the 
refinanced Agreements and the notes 
thereunder to other banks or entities. 

Declarants state that prevailing 
interest rotes are attractive to warrant 
the proposed refinancing. Declarants 
also believe it would be of long-term 
benefit to each Declarant and its 
customers to refinance the Agreement in 
whole or in part for a long maturity if 
interest rates are attractive, even though 
such long-term notes may have a fixed 
rate of interest higher than the interest 
rate under the Agreements. 

In order to induce Chase to enter into 
the refinancing of the Agreements 
between AEPSC and Chase. American 
proposes to unconditionally guarantee 
the principal and interest of the notes 
under such amended Agreements. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a heanng should submit their views in 
writing by September 24.1985. to the 
Secretary. Securities and Exchange 
Commission. Washington, D.C. 20549, 
and serve a copy on the Declarants at 
the addresses specified above. Proof of 
service (by affidavit or. In case of an 
attorney at law. by certificate) should be 
bled with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and ivill 
receive a copy of any notice or order 
issued in this matter. After said date, the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

|ohn Wheeler, 

&'i:rvtary. 

(FR Doc. 35-21340 Filed 9-5-35; 8:45 ami 
billing coot soio-oi-n 


I Release No. 35-23810; 70-71541 

Biackstone Valley Electric Co.; 
Proposal To Increase Unsecured 
indebtedness Limitation of Preferred 
Stocks; Order Authorizing Solicitation 
of Proxies 

August 30, 1985. 

BUckstone Valley Electric Company 
(“BVEC”), Washington Highway. P.O. 
Box 11, Lincoln. Rhode Island 02865, a 
wholly owned subsidiary of Eastern 
Utilities Associates, a registered hulding 
company, has filed a declaration with 
the Commission subject to sections 6(a), 


7. and 12(e) of the Public Utility Holding 
Company Act of 1935 ("Act") and Rules 
62 and 65 thereunder. 

The terms of the preferred stock of 
BVEC provide that, except with the 
consent of a majority of the preferred 
stock then outstanding, the amount of 
unsecured indebtedness of the company 
having maturities of less than ten years 
which the company may issue or 
assume shall not exceed 10% of the sum 
of the principal amount of all bonds and 
other securities representing secured 
indebtedness and the capital and 
surplus of the company. The amount of 
all unsecured indebtedness of the 
company issued or assumed shall not 
exceed 20% of such sum. 

At a special meeting of the holders of 
BVEC preferred stock held on November 
24,1980, BVEC was authorized, for a 
five year period ending November 21. 
1985, to Issue or assume unsecured 
indebtedness, having maturities of less 
than ten years, in excess of the 10% 
limitation. 

BVEC proposes to extend, for an 
additional five year period, the 
authorization adopted on November 24. 
1980 by the preferred stockholders. In 
connection therewith. BVEC proposes to 
solicit proxies from its preferred 
stockholders. 

Under the applicable provisions of the 
Preferred Stock Provisions, adoption of 
the proposal with respect to the 
unsecured debt limitation requires the 
affirmative vote of a majority of the 
total number of outstanding shares of 
BVEC’s preferred stock (which consists 
of two series, namely, its 4.25% Series 
and its 5.60% Series, both having a par 
value of $100 per share) voting us a 
single clas9. 

The declaration and any amendments 
thereto is available for public inspection 
through the Commission's Office of 
Public Reference. Interested persons 
wishing to comment or request a hearing 
should submit their views in writing by 
September 23,1965, to the Secretary. 
Securities and Exchange Commission. 
Washington. D.C. 20549. and serve a 
copy on the declarant at the address 
specified above. Proof of service (by 
affidavit or. in case of an attorney at 
law, by certificate) should be filed with 
the request. Any request for a hearing 
shall identify specifically the issues of 
fact or law that are disputed. A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
copy of any notice on order issued in 
this matter. After said date, the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective. 

It appearing that the declaration, as 
amended, regarding the proposed 


solicitation of proxies should be 
permitted to become effective forthwith 
pursuant to Rule 62: 

It is ordered, pursuant to Rule 62. that 
the declaration regarding the proposed 
solicitation of proxies be. and it hereby 
is. permitted to become effective 
forthwith, subject to the terms and 
conditions prescribed in Rule 24 under 
the Act. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Whofler, 

Secretary. 

IFR Doc. 85-21341 Filed 9-5-35; 8:45 am) 

SELLING COOt •010-01-M 


I Release No. 35-23814; 70-71531 

Middle South Utilities, Inc. and 
Louisiana Power & Light Co.; Proposal 
To Issue and Sale Subsidiary Common 
Stock to Parent and To Amend Charter 

August 30.1935. 

Middle South Utilities, Inc. (“MSU"), 
225 Baronne Street, New Orleans, 
Louisiana 70112, a registered holding 
company, and its wholly owned 
subsidiary, Louisiana Power A Light 
Company ( ,, LP*L"). 142 Delaronde 
Street, New Orleans, Louisiana 70174. 
have filed and application-declaration 
with the Commission subject to sections 
6(a), 7, 9(a), 10 and 12(f) of the Public 
Utility Holding Company Act of 1935 
(‘'Act") and Rules 43 and 50(a)(3) 
thereunder. 

LP&L proposes to issue and sell to 
MSU. and MSU proposes to purchase, 
through December 31.1986, and 
aggregate of not in excees of 15.152.000 
additional shares of its authorized but 
unissued common stock, without 
nominal or par value ("Additional 
Shares"), for an aggregate cash purchase 
price not to exceed $100 million. LP&L 
will use the proceeds of such sales to 
finance, in part, (including the 
retirement of short-term indebtedness 
incurred in financing) its construction 
program, to meet its obligations to pay 
for capacity and energy from Unit No. 1 
of the Grand Gulf Station and for other 
corporate purposes. 

Upon each issuance and sale of 
Additional Shares. LP&L proposes to 
credit its Common Stock Capita) 

Account with the amount (in the 
aggregates not more than $100 million) 
received by it for such stock, and MSU 
proposes to debit its investment 
Account with the amount (in the 
aggregate not more than $100 million) of 
its cash investment in such stock. 
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On August 26,1985 the Board of 
Directors of LPAL announced that it had 
not declared a dividend to MSU for its 
third quarter common stock. The News 
Release announcing the decision states 
that: 'This action was taken after 
consideration of the financial 
obligations of the company, its needs to 
conserve available cash resources in the 
absence of urgently needed rate relief, 
the long term interests of its equity 
security holders and restrictions in the 
Company’s corporate decuments on the 
declaration of common stock 
dividends.” 

To make the findings under section 
7(d) of the Act necessary to permit the 
application-declaration to become 
effective, the Commission must find, 
among other things, that the security is 
reasonably adapted to the earning 
power of LPAL The Commission also 
must find that the securities to be issued 
are reasonably adapted to the financial 
structure of LPAL and the other 
companies in the Middle South system 
as well. The Commission further must 
find that the terms and conditions of 
such securities are not detrimental to 
the public interest or the interest of 
investors or consumers. Based on the 
record presently before it. the 
Commission has serious reservations 
about its ability to make such findings. 
The Commission has serious 
reservations about its ability to make 
such findings. The Commission therefore 
requests all interested persons, 
including state regulatory authorities 
with jurisdiction over the rates charged 
by operating companies in the Middle 
South system, to address these issues in 
comments submitted on the instant 
application-declaration. 

The application-declaration and any 
amendment thereto are available for 
public inspection through the 
Commission's Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by 
September 23.1985 to the Secretary. 
Securities and Exchange Commission. 
Washington. D.C. 20549. and serve a 
copy on the applicants-dcclarants at the 
addressess specified above. Proof of 
service (by affidavit or. in case of an 
attorney at law. by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of factor or law that are disputed. 
A person who so requests will be 
notified of any hearing, if ordered, and 
will receive a copy of any notice or 
order issued in this matter. After said 
date, the application-declaration, as 
filed or os it may be amended, may be 


granted and permitted to become 
effective. 

For tho Commiftfijoa, by the Division of 
Investment Management, pursuant to 
delegated authority. 

|ohn Wheeler, 

Secretary. 

|FR Doc. 05-21342 Filed 9-5-85: 8 45 am| 

billing cooe ftoio-oi-ai 


(Release No. 35-23816; 70-7142] 

Northeast Nuclear Energy Co. et al; 
Proposal To Amend and Restate Plant 
Agreement and Owners Lease, Sale 
and Leaseback of Utility Assets 

August 30,1985. 

Northeast Nuclear Energy Company 
("NNECO"), The Connectcut Light and 
Power Company (’ CLAP *). Connecticut 
Yankee Atomic Power Company 
("CYAPC"}. P.O. Box 270. Hartford, 
Connecticut 06141. and Western 
Massachusetts Electric Company 
(“WMECO"). 174 Brush Hill Avenue, 
West Springfield. Massachusetts 01089. 
all electric utility subsidiaries of 
Northeast Utilities ("Northeast"), a 
registered holding company, have filed 
an application-declaration with this 
Commission subject to sections 9(a), 10. 
and 13(b) of the Public Utility Holding 
Company Act of 1935 ("Act”), and Rules 
90 and 91 thereunder. 

CLAP and W’MECO (collectively, "the 
Owners") have direct or indirect 
ownership interests in four nuclear 
generating units: Millstone 1. Millstone 
2. and Millstone 3 (the "Millstone 
Units") located Millstone Point in 
Waterford. CL, and the Haddam Neck 
Unit located in Haddam Neck, Ct. The 
Owners provide managerial and 
administrative sendees to CYAPC 
through their affiliate, Northeast Utilities 
Scnice Company ("NUSCO"), another 
subsidiary of Northeast. 

The Owners have arranged, through 
NUSCO. to purchase a nuclear power 
plant control room simulator system 
("Simulator") for each of the Units 
("Simulator 1". "Simulator 2". 

"Simulator 3". sometimes referred to ns 
the "Millstone Simulators", and the "CY 
Simulator") from the Link Simulation 
Systems Division of the Singer Company 
("Singer/Link") pursuant to a contract 
(the "Singcr/Link Contract") between 
NUSCO and Singer/Link. In the Singer/ 
Link Contract. Singer/Link agreed to 
design, construct and install the 
Simulators in a building (the "Building") 
to be constructed on land (the "Building 
Site") owned by the Owners near the 
Millstone site. NNECO leased the 
Building Site from the Owners pursuant 
to a ground lease dated August 26.1983 


(the "Owners Lease"), and has served 
us agent of the Owners with respect to 
the construction of the Building and the 
aquisltion of Simulators 1 and 2 and 
related financing (HCAR No. 23038. 
August 22.1983). Applicants-decUirants 
propose to extend the ending date of the 
Owners Lease from the present 
expiration dute to December 31, 2025 
pursuant to an Amended ond Restated 
Ground Lease which would replace the 
Owners Lease. 

Simulators 3 was delivered by Singe:/ 
Link in December 1984 and first placed 
in service in February 1985. Simulators 2 
was delivered by Singer/Link in April 
1985 and placed in service in May 1985. 
the CY Simulators is expected to be 
delivered by Singer/Link in October 
1985 and placed in serv ice in December 
1985, and Simulator 1 is expected to be 
delivered by Singer/Link in November 
1985 and placed in serv ice December 
1985. When Simulators 1. 2, 3, and the 
CY Simulator have been fully tested ami 
accepted, and the final payment made to 
the vendor, it is estimated that they will 
have cost $10,475,000, $11,700,000. ’ 
$12,625,000, and $9,700,000, respectively. 

CLAP. WMECO and NNECO. Mrtli 
to an Amended and Restated Millstone 
Plant Agreement ("Millstone Planl 
Agreement"), propose a further 
amendment and restatement of the 
Millstone Plant Agreement ("New 
Millstone Plant Agreement") to allow 
NNECO to render services with respect 
to the Millstone Units and the nuclear 
fuel for the units. In return for NNECO's 
services. CLAP and W r MECO would 
each pay NNECO its respective share uf 
ail the NNECOs expenses incurred with 
respect thereto. 

NNECO and CYAPC propose to enter 
into an agreement (the "CYAPC 
Agreement") wherein NNECO would 
grant CYAPC the right to operate the CY 
Simulator in the Building and would 
provide services related thereto. CYAIC 
would reimburse NNF.CO for all 
expenses incurred by NNECO with 
respect to the CY Simulator and 
CYAPC's portion of the Building. The 
Owners would each pay NNECO its 
allocable share of NNECO’s expenses 
related lo the ownership, operation, and 
maintenance of the Building and its 
allocable share of NNECO’s return on 
equity. Under the New Millstone Plan! 
Agreement and the CYAPC Agreement. 
NNECO would have sole authority to 
determine when and how the Millstone 
Plant and the Building will be operated. 

NNECO also proposes to sell all of its 
right, title and interest in Simulators 1 
and 2 to the Prudential Insurance 
Company of America ("Prudential’’), for 
the full capitalized cost thereof, and 
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then to lease Simulators 1 and 2 back 
from Prudential pursuant to a Simulator 
Financing Lease Agreement* The 
Simulator Financing Lease Agreement 
will be a "net” lease: NNECO will bear 
ail expenses related directly or 
indirectly to the transaction including 
but not limited to maintenance, 
insurance, and taxes other than taxes on 
the net income of Prudential. NNECO 
will use the proceeds of the sale to 
P. udential to prepay NUSIMCO Inc. (a 
corporation formed specially for the 
construction financing for the Building 
and Simulators 1 and 2). the installment 
purchase price of Simulators t and 2. 
pursuant to the Construction Agreement. 
NNECO will also use the proceeds from 
the financing to pay the balance of the 
payments due Singer/Link with respect 
to Simulators 1 and 2. Prudential will 
pay an aggregate tote! acquisition cost 
of up to S23 million for Simulators 1 and 
2. The basic lease term of each of 
Simulators 1 and 2 shall be for a period 
of five years, after which time the lease 
of each Simulator shall be extended 
from month to month for an additional 
period of ten years unless terminated 
snoner. Prior to the commencement of 
the Basic Lease Term with respect to 
each of Simulators 1 and 2. and no later 
than June 26,1988, NNECO shall request 
Prudential to specify a fixed rate for 
each portion of such Simulator, such 
rate to be equal to the yield on 10 year 
Treasury Notes at that time. 

The Owners, acting through NUSCO 
as their agent, propose to sell their 
jggregate 64.85% undivided interest in 
Simulator 3 to ComPlan, Inc., a leasing 
company which is a wholly owned 
subsidiary of Bankers Leasing 
Corporation, and NNECO proposes to 
lease the interest from ComPlan 
pursuant to an Amended and Restated 
Master Leasing Agreement. Subject to 
all of the terms and conditions of the 
Amended and Restated Master Leasing 
Agreement. ComPlan has agreed to pay 
un aggregate total acquistion cost of up 
to $8.2 million for the Owners 84.85% 
undivided interest in Simulator 3. The 
proceeds of the proposed sale will be 
used by the Owners to reduce 
outstanding indebtedness. The lease 
term of Simulator 3 shall be for a period 
of one year, after which the lease shall 
be extended from month to month for an 
additional period of fourteen years, 
unless terminated sooner. Following the 
lease of Simulator 3 for fifteen years, 
NNECO may purchase Simulator 3 from 
ComPlan for one dollar. 

The application-declaration and any 
amendments thereto are available for 
Public inspection through the 
Commission s Office of Public 



Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by 
September 23,1985 to the Secretary, 
Securities and Exchange Commission. 
Washington. D.C 20549. and serve a 
copy on the applicants-declarants at the 
addresses specified above. Proof of 
service (by affidavit or. in case of an 
attorney at law. by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as filed or as it 
may be amended, may be granted and 
permitted to become effective. 

Far the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

|FR Doc. 85-21344 Filed 9-5-85: 8 45 am) 

BILLING COOt S0TO-01-* 


SYNTHETIC FUELS CORPORATION 

Availability of Appendices to 
Comprehensive Strategy Report 

agency: Synthetic Fuels Corporation. 

action: Notice of availability of 
Appendices to Comprehensive Strategy 
Report. 


summary: Notice is hereby given that at 
a meeting of the Board of Directors on 
August 21.1985. the United States 
Synthetic Fuels Corporation approved 
the Appendices to the Comprehensive 
Strategy Report, and directed that the 
Chairman make copies of the 
Appendices available for public review 
in the public reading room of the 
Corporation. Copies of the Appendices 
are now available in the Office of Public 
Disclosure. 

EFFECTIVE date: August 21.1985. 

FOR FURTHER INFORMATION CONTACT: 

Catherine McMillan. Director of Public 
Disclosure. United States Synthetic 
Fuels Corporation, 2121 K Street, NW., 
Washington. D.C. 20588. (202) 822-8480. 

United States Synthetic Fuels Corporation. 

March Coleman, 

Assistant General Counsel—Corporate & 
Litigation. 

August 30.1985. 

[FR Doc. 85-21237 Filed 9-5-85; 8:45 am) 

BILLING COOC OOOO-OO-M 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

[Supplement to Department Circular— 
Public Debt Series—No. 28-85 1 

Treasury Notes, Series M-1990 

Washington. August 29. 1985. 

The Secretary announced on August 
28.1985. that the interest rate on the 
notes designated Series M-1990. 
described in Department Circular— 
Public Debt Series—No. 28-85 dated 
August 21,1985, will be 9% percent. 
Interest on the notes will be payable at 
the rate of 9% percent per annum. 
Gerald Murphy. 

Acting Fiscal Assistant Secretary. 

[FR Doc. 85-21270 Filed 9-5-85: 8:45 am| 

BILLING COOC 4VO-CO-* 


Internal Revenue Service 

(Delegation Order No. 209 (Rev. 1)1 

Delegation of Authority 

agency: Internal Revenue Service, 
Treasury. 

action: Delegation pf authority. 

summary: The delegation order 
authorizes the appropriate officials to 
sign the notice to partners or 
shareholders at the beginning of an 
administrative proceeding at the 
partnership or S corporation level, to 
sign the notice of final partnership or S 
corporation administrative adjustment 
and enter into and approve written 
agreements with partners or 
shareholders with respect to the 
determination of partnership or S 
corporation items. The text of the order 
appears below and extends the 
authority to Windfall Profit Tax Mutters 
as provided for in IRC Section 8232. 

EFFECTIVE DATE: August 27.1985. 

FOR FURTHER INFORMATION CONTACT: 

Robert H. Gill, OP:EX, 1111 Constitution 
Avenue. NW.. Room 2509. Washington. 
DC 20224. 202-585-4269 (not a toll free 
telephone number). 

SUPPLEMENTARY INFORMATION: This 
document does not meet the criteria for 
significant regulations set forth in 
paragraph 8 of the Treasury directive 
appearing in the Federal Register for 
Wednesday. November 8,1978. 

Farcy Woodard. fr. 

Assistant Commissioner (Examination). 

Order No. 209 (Rev. 1) 

Effective date; 8-27-85 




















J6510 


Federal Register / Vol. 50, No. 173 / Friday, September 6. 1985 / Notices 


Delegation of Authority in Partnership 
and S Corporation Matters 

Pursuant to the authority vested in the 
Commissioner of Internal Revenue by 
IRC 6223, 6224. 6232. 6243. and 6244. and 
Treasury Department Order 150-37: 

1. Authority to sign the notice to 

E artners or shareholders at the 
eginning of an administrative 
proceeding at the partnership or S 
corporation level with respect to a 
partnership or subchapter S item is 
delegated to: 

a. Revenue Agents (grade GS-11 and 
higher), in district offices; and 
b, Chief. Examination Branch (GM 
512-14), in service centers. 

c. Chief, Classification Section (CM 
512-13). in service centers. 

d. Chief, Examination Support Unit. 
(CM 512-13), in serv ice centers. 

e. Chief, Windfall Profit Tax Staff 
(CM 512-13), in the Austin Service 
Center, 

2. Authority to sign the notice of final 
partnership or S corporation 
administration adjustment is delegated 
to: 


a. Chief Counsel; 

b. Regional Counsel: 

c. Regional Directors of Appeals; 

d. Chiefs and Associate Chiefs of 
Appeals Offices: 

e. Appeals Team Chiefs as to their 
respective cases; 

f. Revenue Agents (Reviewers), (grade 
GS-11 and higher), in Examination 
Division: 

g. Chief, Examination Branch, in 
service centers: 

h. Chief. Classification Section (GM 
512-13) in serv ice centers; and 

i. Chief. Examination Support Unit 
(GM 512-13). in service centers. 

|. Chief. Windfall Profit Tax Staff (GM 
512-13). in the Austin Serv ice Center. 

3. Authority to enter into and approve 
a written settlement agreement with one 
or more partners or shareholders with 
respect to the determination of 
partnership or S corporation items for 
such partnership or S corporation 
taxable year is delegated to: 

a. Chief. Counsel; 

b. Regional Counsel: 

c. Regional Directors of Appeals; 


d. Chiefs and Associate Chiefs of 
Appeals Offices: 

e. Appeals Team Chiefs as to their 
respective cases; 

f. Revenue Agents (Reviewers), (grade 
GS-11 and higher), in Examination 
Division; 

g. Chief, Examination Branch. (GM 
512-14) in service centers; 

h. Chief. Classification Section (GM 
512-13). in service centers, and 

i. Chief. Examination Support Unit. 
(GM 512-13). in service centers. 

j. Chief. Windfall Profit Tax Staff (CM 
512-13). in the Austin Service Center. 

The authority delegated herein may 
not be redelegnted. 

Delegation Order No. 209. effective 
January 9.1985, is hereby superseded 

Dated: August 9,1965. 

Approved: 

James I. Owens, 

Deputy Commissioner. 

|FR Doc. 85-21336 Filed **-5-85; 8:45 am| 

BILUNG COOC 4430-0 t-M 
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CONTENTS 

Item 

Board of Governors of the Federal 


Reserve System —_,_ 1 

Consumer Product Safely Commission 2, 3 

Caual Employment Opportunity Com¬ 
mission ---4. 5 

Federal Energy Regulatory Commis¬ 
sion ......... 6 

Federal Maritime Commission__ 7 

Occupational Safety and Health 

Review Commission . 8 


1 

FEDERAL RESERVE SYSTEM 

[Board of Governors) 

TIME AND date: 10:00 a.m., Wednesday 
September 11. 1985. 
place: Marriner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets. 
NW.. Washington, DC 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignment*, and 
viluxy actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
prsvlously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
Yuu may call (202) 452-3207. beginning 
at approximately 5 p.m. two business 
Hays before this meeting, for a recorded 
announcement of bank and bank 
bidding company applications scheduled 
for the meeting. 

Dated: September 3.1985. 

lames McAfee, 

Associate Sec/vta^ of the Boa rtf 
IKK Doc. 85-21366 Filed 9-4415: 9JC* am] 
6iUI*0 COOC S2MMM-M 


2 

CONSUMER PRODUCT SAFETY 
COMMISSION 

time ano date: 9:30 a.m., Wednesday, 
September 11,1985. 
location: Third Floor Hearing Room. 
Ull-ieth Street. NW.. Washington. DC. 
status: Open to the Public. 


MATTERS TO BE CONSIDERED: 

fkftrv/eum Distillates Labeling: Proposed 
Amendment 

The staff will brief the Commission on a 
draft proposal to revoke the special labeling 
requirements for products containing 
petroleum distillates. 

FOR A RECORDED MESSAGE CONTAINING 
THE LATEST AGENDA INFORMATION. CAL12 

301-192-5709. 

CONTACT PERSON FOR ADDITIONAL 

information: Sheldon D. Butts. Office 
of the Secretary. 5401 We&tbard Ave„ 
Bethesda, MD 20207. 301-492-6600. 

Dated. September 3, 1985. 

Sheldon D. Butts. 

Deputy Secretary. 

(FR Doc. 85-21421 Bird 9-4-85; 1.17 pm| 
BlLL'NQ COOC S3S5-01-N 


3 

CONSUMER PRODUCT safety 
COMMISSION 

TIME ANO date: 9:30 a.m.. Thursday, 
September 12,1985. 

location: Third Floor Hearing Room, 
till—18th Street. NW., Washington. DC. 
status: Open to the Public. 

MATTERS TO BE CONSIDERED: 

Methylene Chloride: Meeting With Industry 

The Commission will meet with 
representatives of the chemical industry to 
discuss the extent of use of methylene 
chloride in consumer products. 

FOR A RECORDED MESSAGE CONTAINING 
THE LATEST AGENDA INFORMATION, CALL: 

301-492-5709. 

CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bcthesda. MD 20207. 301-492-6800. 

Dated: September 3. 1985 
Sheldon D. Bulls, 

Deputy Secretary. 

(FR Doc. 85-214 22 Filed 9-4-85:117 pm) 

IMUJNG COOC 4344-0 t-M 


4 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND time: Monday. September 10, 
1985, 2:00 p.m. (Eastern Time). 

PLACE: Clarence M Mitchell. Jr.. 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 


Building, 2401 "E" Street. NW.. 
Washington. DC 20507, 

status: Closed to the public. 

Closetl 

Litigation Authorization; General Counsel 
Recommendations 
Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission Meetings in the Federal 
Register, the Commission provides a recorded 
announcement a full week in advance of 
future Commission sessions Please telephone 
(202) 634-8748 at all timet for information on 
these meetings). 

contact person for more 
information: Cynthia C. Matthews, 
Executive Officer, Executive Secretariat 
(202( 634-6748. 

Dated: September 4.1985. 

Cynthia C. Matthews. 

Executive Officer. 

This Notice Issued September 4 , 1985. 

|FR Doc. 85-21481 Filed 9-4-65; 3:33 pm) 

eiLUKQ COOC S7SC-0S-M 


5 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND time: Tuesday. September 17. 
1985, 9:30 a.m. (Eastern Time). 

place: Clarence M» Mitchell, Jr„ 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building. 2401 “E" Street. NW., 
Washington. DC 20507. 

status: Part will be open to the public 
and part will be closed to the public. 

MATTER TO BE CONSIDERED: 

1. Announcement of Notation Vote(s) 

2. A Report on Commission Operations 
(Optional) 

3. Semi-annual Regulatory Agenda 

4. Recommended FY 1986 State and Local 
Expenditures 

Closed 

Litigation Authorization; General Counsel 
Recommendations 
Note.—Any matter not discussed or 
concluded may be carried over to a Inter 
meeting. (In addition to publishing notices on 
EEOC Commission Meetings in the Fedoral 
Register, the Commission provides a recorded 
announcement a full week in advance of 
future Commission sessions. Please telephone 
(202) 634-8748 at all times for information an 
these meetings*.) 
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CONTACT PERSON FOR MORE 

information: Cynthia C. Matthews. 
Executive Officer. Executive Secretariat, 
(202) 034-6748. 

Dated: September 4.1985. 

Cynthia C. Matthews. 

Executive Officer . 

This Notice Issued September 4 . 1985. 

|FR Doc. 85-21462 Filed 9-4-85; 3:33 pm| 

BILLING CODE 
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FEDERAL ENERGY REGULATORY 
COMMISSION 

September 4. 1985. 

The following notice of meeting is 
published pursuant to section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
94—409). 5 U.S.C. 552B: 

TIME AND DATE: 10:00 a.m.. September 
11. 1985. 

place: 825 North Capitol Street. NR. 
Room 9306. Washington. DC 20426. 
status: Open. 

MATTERS TO BE CONSIDERED: Agenda. 

•Note.—Items listed on the agenda may be 
deleted w ithout further notice. 

CONTACT PERSON FOR MORE 
information: Kenneth F. Plumb. 
Secretary, Telephone (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 

Consent Power Agenda. 0t9th Meeting— 
September 11,1965. Regular Meeting (1000 
am.) 

CAP-1. 

Protect No. 8399-002. city of El tens burg. 
Washington 
CAP-2. 

Project No. 7878-002 Michiana Hydro- 
Electric Power Corporation 
CAP-3. 

Project No. 6967-002. California 
t lydroelectric 
CAP-4. 

Protect No. 5989-002. the city of Jersey City. 
New Jersey 
CAP-5. 

Project No. 4919-004. city of Gillette. 
Wyoming 

Project No. 3749-003.Alilchell Energy 
Company 

Project No 4210-003. Sts Bnergenic, Ltd. 
Project No 5008-003. Central Montana 
Electric Generation and Transmission 
Cooperative. Inc. 

CAP-6. 

IVoject No. 2548-006. Georgia-Pacific: 
Corporation 
CAP-7. 

Project No. 2969-002. Borough of Weal herb 
CAP-8 


Project No. 8083-001. Briggs I lydroelectric 
CAP-9. 

Project No. 7885-005. Fisheries 
Development Company 
CAP-10. 

Project No. 913MJ01. North American 
Hydro. Inc 
CAP-11. 

Omitted 

CAP-12. 

Project No. 8438-001. Schaffner Power 
Company 
CAP-13. 

Project No. 2874-005, Electric Plant Board 
of the city of Glasgow. Kentucky 
CAP-14. 

Project No. 2738-010. New York State 
Electric 8 Gas Corporation 
CAP-15. 

Project No. 2866-004. the Metropolitan 
Sanitary District of Greater Chicago 
CAP-16. 

Project No. 4114-001, Long Lake Energv 
Corporation 

Project No. 5614-000 New York State 
Electric and Gas Corporation and 
Georgia-Pacific Corporation 
CAP-17. 

Project No. 2909-001. town of Vidatia. 
Louisiana 
CAP-18 

Project No. 516-021. South Carolina Electric 
& Gas Company 
CAP-19. 

Docket No. EI85-36-000. Rhyne Mills. Inc. 
CAP-20. 

Docket No. ERB5-596-000, New England 
Power Company 
CAP-21. 

Docket No. F.RB5-515-003, Florida Power A 
Ugh I Company 
CAP-22. 

Docket No. ERB3-404-0Q5. Commonwealth 
Edison Company 
CAP-23. 

Docket No. F.R85-534-003, Southwestern 
Electric Power Company 
CAP-24. 

Docket No. QF85-S41-000. the city of New 
Martinsville. West Virginia 
CAP-25. 

Docket No. QF85-172-001, Power 
Developers. Inc. 

CAP-28 

Docket Nos. RE81-56-O01 and 002. 
Oglethorpe Power Corporation, et aL 
CAP-27. 

Docket Nos. El-85-11-001.002 and 003. city 
of Vemnn and the cities of Anaheim, 
Riverside. Banning. Colton, and Azusa. 
California v. Southern California Edison 
Company 
CAP-28 

Docket Nos. ER79-182-010. ER80-106-007. 
ER82-148-011, F.L82-18-003 and ELB2-27- 
003. Commonwealth Edison Company 
CAP-29. 

Docket No. ER84-568-00G. Gulf States 
Utilities Company 
CAP-30. 

Docket No. ERB4-592-000. Indiana A 
Michigan Electric Company 
CAP-31. 

Docket No. ER85-184-000, Carolina Power 
A Ught Compiinv 
CAP-32. 


Docket Nos. ER85-194-000 and 001. 
Southwestern Electric Power Company 
CAP-33. 

Docket No. ER85-300-000, Vermont Yankee 
Nuclear Power Corporation 
CAP-34. 

Docket No. ER85-40I-000, Jersey Central 
Power and Ught Company 

Consent Miscellaneous Agenda 
CAM-1. 

Docket No. FA84-15-000. Minnesota Power 
A Light Company 
CAM-2. 

Docket Nos. RM79-78-136 (Utah-5) and 
RM79-70-137 (Utah-6). High-cost gas 
produced from tight formations 
CAM-3. 

Docket Nos. RM79-76-240 (Colorado-40) 
and RM79-76-245 (Cotorado-40 
addition), high-cost gas produced from 
tight formations 
CAM-4. 

Docket No. Rm79-76-237 (Tcxas-40 
addition), high-cost gas produced from 
tight formations 
CAM-5. 

Docket No. CP85-B-001. Texas Gas 
Transmission Corporation 
CAM-6. 

Docket No. CP04-4O-OO1. Mineral 
Resources Incorporated and Natural Gas 
Pipeline Company of America 
CAM-7. 

Docket No. GP84-54-001. Hawthorne Oil A 
Gas Corporation. Arcade Enterprises, 
trie., William B. Burkenhead, Jr. and 
Republic Production Company of Texas 
CAM-8. 

Docket No. GP85-41-000. J.R. Simplot 
Company and Sacrumento Rink for 
Cooperatives 
CAM-9 

Docket No. CP84-25-000. JM Resources 
CAM-10. 

Docket No. CP80-29-004. Gulf Oil 
Corporation (Florida Gas Transmission 
Company) 

CAM-11. 

Docket No, CP85-35-000, United Gas Pipe 
Line Company 
CAM-12. 

Docket No. CP85-25-000. Mississippi Fuel 
Company 
CAM-13. 

Docket Nos. SA84-8-0Q2. SA8MMXK! and 
SA84-10-002. Phillips Petroleum 
Company 

Docket Nos. SAB4-11-002 and SA84-12- 
002, Phillips Oil Company 
CAM-14. 

Docket No. SA82-30-001, Omega Minerals. 
Inc. 

CAM-15. 

Docket No. RO84-9-O01, Walter |. Scott 
and Benjamin J. Agujanian. William J. 
Scott and Walter J. Scott d/b/s Scott Oil 
Company 
CAM-16 

Docket No. RA82-4-000. Placid Oil Refining 
Company 
CAM-17. 

Docket No. RA82-25-000. Undsea Oil 
Company 
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CAM-18. 

Doj’kfl .Vo RA66-1-OQO. LiUion Asphalt 
Refining. Inn. 

Consanl Cos Agenda 
CAG-l. 

Ihx’kiit No. S1UMI7-901, Phoenix 
Transmission Company 

. 

Docket Non. 81*85-710-4)0!. STB5-072-0O1 
and ST8S-1159-001, Mountain Fuel 
Resources. Inc. 

CACM. 

Docket No. ST64-725-O01. Mississippi 
River Transmission Corporation 
(ACM. 

Docket No. ST84-1014-001. Mississippi 
Rivrr Transmission Corporation 

( AG-5. 

Docket No RP84-15-000. MIGC. Inc. 

CAG-d. 

Docket No. RP35-167-001. Sea Robin 
Pipeline Company 

(-AG—7. 

Docket No. RPI15-374102. High Island 
Offshore Svsfem 
CAG-& 

Docket Nos. RlW-ro-OOl and RP8S-38-O01, 
U-T Offshore System 
(AG-9. 

Docket Nos. RPft3-t65-002.003 and U04. 
Distrigus of Massachusetts Corporation 
CAG-10. 

Docket Nos. RP80-97 4M2 through 01B, 
Tennessee Gas Pipeline Company, a 
division of Tonnoco Inc. 

< AG-11. 

IhuJi.fl Nos. TA82-1-52-003, TA82-2-32- 
004. TA83-1-52-OU2. TA83-2-52-001. 

T A54-1-52-002 and TA84-2-A2-001. 
Western Gas Interstate Company 
CAG-12. 

Docket No. TAB5-2-01-002, Ba>ou 
Interstate Piptrllne System 

(-AG-13. 

Docket Not. TA85-4-17-O06 and 005, Texas 
Pastern Transmission Corporation 

CAG-14. 

Omitted 
C AG-15, 

Dix ket No. TA83-2-47-O04. MIGC Inc. 
CAG-Uk 

Docket No. TA85-1-1 tV-005, National Fuel 
Gas Supply Corporation 

GAG-17. 

Omitted 

CAG-18. 

Omitted 

CAG-ia 

Omitted 
(*AG—20. 

Docket No. TAfl5-2-42~003. Trans western 
Pipeline Company 

C AG-21. 

Docket No. TA-83-1-34-000. riortila Gas. 
Transmission Company 

CAG-22, 

Docket No. TA84-2-21-000, Columbia Gas 
Transmission Corporation 

C AG-23. 

Docket No. RI , B5-167-000. Northwest 
Pipeline Corporation 

CAG-24. 

Ihicket No. RP85-141-002, Texas Gas 
Transmission Corporation 

(AG-25. 

Docket No. RPd5-16-002. Natural Gas 
Pipeline Company of America 


CAG-20. 

Docket No. RPT2-132-001, Natural Gas 
Pipeline Company of America 
CAG—27. 

(A) Docket No. RP80-130-006, of if!.. 
Southern Natural Gas Company 

(R) Docket No RP80-t36-007, e* «t. 
Southern Energy Company 
CAG-28. 

Docket No. TA83-2-55-O02, Mountain Fuel 
Resources, Inc. 

C AG-29, 

Docket No. 81*65-8-000. Canyon Creek 
Compression Company 
GAG-30, 

Docket No. RP81-524)00. Northern Natural 
Cos Company, division of Intcmorth Inc. 
CAG—31. 

Docket Nos. ST83-442-001. ST80-299-002. 
STB3-26O-O01. ST83-GQ0-00a ST84-29- 
uoa ST84-650-000. STlH-890-000. SrB5- 
126-000. ST82-249-001. ST83-317-001, 
ST83-678-OO0. STS4-632-000. ST84-804- 
DOO and ST84-1013-000. Acadian Gas 
Pipeline System 
CAG-32. 

Docket No. RIBt-4-000. Michigan 
Wisconsin Pipe line Company 
CAG-33. 

Docket Nos. R174-18B-061. RI75-21-056. 

R174-1534)62 and R175-21-057. 
Independent Oil A Cas Association of 
West Virginia 
CAG-34. 

Dot ket No. C176-704-003, Mitchell Energy 
Corporation 
CAG-35. 

Docket No. C180-151-001. Mitchell Energy 
Corporation 
CAG-3A. 

Docket No. 065-283-4)00. Quinoco Oil A 
Gas. Inc. 

CAG-37. 

Docket No. Cl76-1179-000, Dorchester Gas 
Producing Company 
CAG-38. 

Docket No. CI84-355-000. Exchange Oil A 
Gas Corporation 
CAG-39, 

Dockot Nos. CP74-314-016. CI83-3S6-005 
and CI64-141-003. F.l Paso Natural Gas 
Company and Union Oil Company of 
California 
CAG-40. 

Docket No. 085-476-000. Energy 
Marketing Exchange. Inc 
CAG-41. 

Docket Nos. RP74-50-010, Oil. 012.013 and 
014. Florida Gas Transmission Company 
(Basic Magnesia. Inc). Florida Gas 
Transmission Company (Wenrzel Tile 
Company of Florida, Inc), Florida Gas 
Transmission Company (Borden. Inc.) 
and Florida Gas Transmission Company 
(Cardinier. Inc.) 

CAG-42. 

Docket No. CP85-296-001. Florida Cities v. 
Florida Gas Transmission Company and 
Houston Natural Gas Corporation 
CAG-43. 

Docket No. CP83-162-001. Tennessee Gas 
Pipeline Company, a division of Tenneco 
Inc 
CAG-44. 

Docket Nos. CP84-293-0OO through 004 and 
CP84-425-000 through 004. Michigan 
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Consolidated Gns Company. Interstate 
Stonge Division 

Docket Nos CP77-2S3-016, 01& 020. 021 
ond 022, Panhandle Eastern Pipe Line 
Company 
CAG-45. 

Docket Not. CP84-543-001. CP85-15O-O01 
and CP8S-151-001. Equitable Gas 
Company, a division of Equitable 
Resources, Inc. 

CAG—46. 

Docket Nos. CP64-132-001 ond CP84-196- 
001. Columbia Gulf Transmission 
Company 

Docket Nos. Cl>04-132-002, CP64-M5-001. 
CPH4-134-001 and CP84-190-OO2, 
Tennessee Gas Pipeline Company, a 
division of Tenneco Inc 

Docket No. CP64-622-001, Transcontinental 
Gas Pipe line Corporation 
C AG-47. 

Docket No. CP85-354-000. Consolidated 
Gas Transmission Corporation 
CAG-4& 

Docket No. CP8S-295-0OO, Tennessee Gas 
Pipeline Company, a division of Tenneco 
Inc 
CAG-49. 

Docket No. CP85-243-000, United Gas Pipe 
lane Company 
CAG—50. 

Docket No. CP79-477-0Q2. Tennessee Gas 
Pipeline Company, a division of Tenneco 
Inc. 

I. Licensed Project Matters 
P-1. 

Project No. 2574-000, MUftv 
Manufacturing Corporation 
P—2. 

Project Nos. 3024-001, 003. 006. 007. 3029- 
004, 005, 006 and 007. the city of 
Richmond. Virginia 

P-3. 

Project Nos, 77-007 and OOB. Pacific Gas 
and Electric Company 

P-4. 

Docket No. EL85-41-000, proposed 
procedure for Implementing a review of 
power project land withdrawals and 
vacating non-essential withdrawals 

U. Electric Rate Matters 

F.R-1. 

Docket No. ER83-136-UOO (Phase 11). the 
Cleveland Electric Illuminating Company 
ER-2. 

(A) Docket No. ER84-579-002. AEP 
Generating Company 

(B) Docket Non. ER64-348-002. 003. 004 and 
005. American Electric Power Service 
Corporation 

ER-3. 

Docket No. EL82-3-003 (Remand), city of 
Oakland. California v Pacific Gas A 
Electric Company 
KR-4. 

Docket No. EL03-19-001. Cliffs Electric 
Serv ice Company and Upper Penisuln 
Generating Company 

Docket No. EL63-26-000. Colockum 
Transmission Company. Inc. 

Docket No. EL63-30-000, Elkem Metals 
Company 

Docket No. EL63-18-000. Stonington and 
Deer Isle Power Company 
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FR-5. 

Docket No. ID-2084-000. Donald B Riefter 

StiscvlUuHsnis AgtfiHh 
M-l. 

Docket No. RM82-38-000. few applicable 
to electric utilities, cogeneralora. and 
small power producers 

M-2. 

Docket No. RMB3-39-OOQ. Hot of uniU of 
property for use In accounting for 
additions and retirements of reactor 
plant equipment 

I. Pipeline Rate Matters 

RP-1. 

Docket Nos. RPR5-13-004. 005. 008. RPB5- 
65-001, 002. 003. TA85-2-37-011. 012 and 
013 [not consolidated). Northwest 
Pipeline Corporation 
RP-2- 

Docket NOS. TAB5-1-33-OCM. TA84-2-33- 
009 and TAtW-l-33-Otr. FJ Paso Natural 
C.ts Company 
RP-3 

Docket Nos. RPRZ-71-OHI RP82-71-000. 
TA83-1-59-000. TA84-1-59-000 and 
TA85-1-59-000. Northern Natural Gas 
Company, division of Intemorlh. Inc. 
RP-4. 

Docket No. TAB5-1-53-005, KN Energy. Inc 
RP-5. 

Docket No. TA85-2-42-U02, Transwestem 
Pipeline Company 
RP-G 

Docket Nos. TA82-1 -33-003. TAB2-2-33- 
018. TA83-1-32-010, TA83-2-33-002 and 
TA84-1-33-001 (unpaid accruals). El 
Paso Natural Gas Company 


II. Producer Matters 

Cl-1 

Reserved 

III. Pipeline Certificate Matters 

CP-1. 

Reserved 
Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-21457 Filed 9-4-85. 225 pm| 

bilung coot *7i7-o»-y 


7 

FEDERAL MARITIME COMMISSION 

time and date: 10:00 a m.. September 
11.1985. 

place: fleering Room One. 1100 L 
Street. NW.. Washington. D.C 20573. 
status: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
matters to be considered: 

Portion Open to the Public 
1. Consideration of proposed circular letter 
which covers the subject of specific tariff 
rates which exclude certain classes of 
shippers. 

Portions Closed to the Public 

1. Agreement No. 202-010795; West Coast/ 
Western Australia Discussion and 
Cooperative Working Agreement 
2- Docket No. 85-5—Failure of Nun-Vessel 
Operating Common Camera in the Foreign 
Commerce of the United Slates to Comply 


with the Anti-Rehate Certification Filing 
Requirements of Section 15(b) of the Shipping 
Act of 1984—Consideration of the Record. 

CONTRACT PERSON FOR MORE 
information: Bruce A. Dombrowski. 
Acting Secretary, (202) 523-5725. 

Bruce A. Dombrowski. 

Acting Secretary 

|FR Doc. 85-21481 Hied 9-4-85; 4.01 pm| 

BILLING COO€ «7X-0l-*l 


8 

OCCUPATIONAL SAFETY ANO HEALTH 
REVIEW COMMISSION 

time ano DATE: 10:00 a.m.. Thursday. 
September 28.1985. 

PLACE: Suite 410,1825 K Street. NW., 
Washington. DC. 

status: Because of the subject matter, l! 
Is likely lhal Ihis meeting will be closed 

MATTERS TO BE CONSIDERED: Discussion 
of specific cases in the Commission 
adjudicative process. 

CONTACT PERSON FOR MORE 

information: Mrs. Mary Ann Miller 
(202) 634-4015. 

Dated: September 3. 1985. 

Arthur G. Sapper. 

Deputy Cvneral Counsel. 

|PR Doc! 85-21420 Filed 9-4-85; 1:16 pm) 

BILLING COOC 7*40-01-U 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable lav/ and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
Murch 3,1931, as umended (48 Slat. 

1494. as amended 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of part 1 of 
subtitle A of title 29 of Code of Federal 
Regulations Procedure for 
Predetermination of Wage Rates, 48 FR 
19533 (1983) and of Secretary of Labor's 
Orders 9-83. 48 FR 35736 (1983), and 6- 
84. 49 FR 32473 (1984). The prevailing 
rates and fringe benefits determined in 
these decisions shall, in accordance 
with the provisions of the foregoing 
statutes, constitute the minimum wages 
payable on Federal and federally 
assisted construction projects to 
laborers and mechanics of the specified 
classes engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 ond not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 


General wage determination decisions 
are effective from their date of 
publication In the Federal Register 
without limitation as to time and ere to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
derisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 

1494. as amended 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations Procedure for 
Predetermination of Wage Rates. 48 FR 
19533 (1983) and of Secretary of Labor's 
Order 6-84. 49 FR 32473 (1984). The 
prevailing rates and fringe benefits 
determined in foregoing general wage 
determination decisions, as hereby 
modified, and/or superseded shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
w ithout limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 


Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration, Wage and Hour 
Division. Office of Program Operations, 
Division of Wage Determinations. 
Washington, D.C. 20210. The cause for 
not utilizing the rulemaking procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General 
Determination Derision. 

Modification to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Constcbcyt CTS5-3023 -___ Jena 7. 1965 

OeMct of CoM** DCS4-3009_Apr.*, 1964 

Mannar* 

M064-3039 __Now 9, 1095 

MOSS-3041___ M 25. 1965 

fcUAS-3014_ Mar 15, IMS 

UA86-3015_ Do 

Now Jar wry NJAS-3WI_Ay* 2. IMS 

TXM-4047__ Ay* 10. 1964 

TX84-4045 Do 

TX85-4013___ May 10. IMS 

TXS6-401I__Jlwo 14. IMS 

TX45-40«9_ Do 

V»*na 

VABI SQM...___Mar 2. 19*4 

VAA4-3006 July 6 1964 

VAS4-3025_*_„_....._ Do 

VASS-3025 ...May 3. 1965 


Supersedeas Decisions to General Wage 
Determination Derisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded, 


CaMoma. ... 

Maryland 

Mom* 


North 

Caroftr* 

South 

Garcina 


CASA-5007 (CA8S-S03S) 
M060-3047 0*065-3045} 
MO64-4106 (MO65-4038) 
MO64-4102 1MO65-4037) 
MO64-4106 IMO65-403?) 
NCA2-1027 CNCS5-3047fc 

NC62-1Q27 (NCSS-XM*) 
SCS2-1050 (SCA5-3C49) 

SC62-1050 (SC8S-304A) 
SC79-101* (SC6S-3060) 


May IS. 1M4 
Aug 29 I960 
Now 30 1964 
Oct 26. 1M4 
Doc 21. 1M4 
Apr 30, 1962 

Apr 30. 1962 
Sapt. 24. 1962 

0o 

Fab 2. 1979 


Signed at Washington. D.C. this 30th ih<> 
of August 1985. 

fames L Vatin. 

Assistant Administrator. 

BIU.WG COOE 4510-27-M 
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Friday 

September 6, 1985 


Part III 

Environmental 
Protection Agency 

40 CFR Part 466 

Porcelain Enameling Point Source 
Category Effluent Limitations Guidelines, 
Pretreatment Standards, and New Source 
Performance Standards; Final Regulations 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 466 
[FRL 2853-31 

Porcelain Enameling Point Source 
Category Effluent Limitations 
Guidelines, Pretreatment Standards, 
and New Source Performance 
Standards 

agency: Environmental Protection 

Agency (EPA). 

action: Final regulation. 

summary: EPA is promulgating 
amendments to the regulation which 
limits effluent discharges to waters of 
the United States and the introduction of 
pollutants into publicly owned treatment 
works by existing and new sources that 
conduct porcelain enameling operations. 
EPA agreed to propose and take final 
action on these amendments in a 
settlement agreement which resolved 
the various lawsuits challenging the 
final porcelain enameling regulation 
promulgated by EPA on November 24. 
1982, 47 FR 53172. 

The amendments include: (1) Certain 
modifications of the effluent limitations 
for “best practicable control technology 
currently available" (BPTJ, “best 
available technology economically 
achievable” (BAT), and "new source 
performance standards" (NSPS) for 
direct discharges; and (2) certain 
modifications to the pretreatment 
standards for new and existing indirect 
discharges (PSNS and PSES). 

EPA is also amending two tables 
which were incorrectly printed in the 
final regulation that was published 
November 24,1982. 
oatis: This regulation shall become 
effective on October 21.1985. The 
compliance date for new source 
performance standards (NSPS) and 
pretreatment standards for new sources 
(PSNS) is the date the new source 
begins operations. The compliance date 
for pretreatment standards for existing 
sources (PSES) is November 25.1985. 

Under section 509(b)(1) of the Clean 
Water Act judicial review of this 
regulation can be made only by filing a 
petition for review in the United States 
Court of Appeals within 90 days after 
the regulation is considered issued for 
purposes of judicial review. Under 
section 509(b)(2) of the Clean Water Act. 
the requirements in this regulation may 
not be challenged later in civil or 
criminal proceedings brought by EPA to 
enforce these requirements. In 
accordance with 40 CFR Part 23 (50 FR 
7268), this regulation shall be considered 


issued for purposes of judicial review at 
1:00 p.m. eastern time on September 20. 
1985 

ADDRESS: Mr. Ernst P. Hall. Industrial 
Technology' Division (W11-552). 
Environmental Protection Agency. 401 M 
Street, S.W., Washington, D.C. 20480. 

The supporting information and all 
comments on this proposal will be 
available for inspection and copying at 
the EPA Public Information Reference 
Unit, Room 2404 (Rear) (EPA Library) 

401 M Street, SW.. Washington. D.C. 

The EPA information regulation 
provides that a reasonable fee may be 
charged for copying. 

FOR FURTHER INFORMATION CONTACT: 

Questions regarding this notice may be 
addressed to Mr. Ernst P. Hall at (202) 
382-7128. 

SUPPLEMENTARY INFORMATION: 

Organization of this notice: 

I. Legal Authority 
II Background 

A. Prior Regulation 

B. Challenges to Prior Regulation 
C Settlement Agreement 

III. Response to Public Comments 

IV. Amendments to the Regulation 

V. Corrections to the Regulation 

VI. Environmental Impact of the Modification 

to the Regulation 

VII. Economic Impact of the Regulation 

VIII. Executive Order 12291 

IX. Regulatory Flexibility Analysis 

X. OMB Review 

XL List of Sub)ec!s In 40 CFR Part 486 

I. Legal Authority 

The regulation described in this notice 
is promulgated under the authority of 
sections 301, 304, 306. 307, 308 and 501 of 
the Cleon Water Act (the Federal Water 
Pollution Control Act Amendments of 
1972, 33 U.S.C. 1251 et scq., as amended 
by the Clean Water Act of 1977, Pub. L 
92-217). 

II. Background 

A. Prior Regulation 

On January 27. 1981. EPA proposed a 
regulation to establish Best Practicable 
Control Technology’ Currently Available 
(BPT), Best Available Technology 
Economically Achievable (BAT), and 
Best Conventional Pollutant Control 
Technology (BCT) effluent limitations 
guidelines and New Source Performance 
Standards (NSPS). Pretreatment 
Standards for Existing Source (PSES), 
and Pretreatment Standards for New 
Sources (PSNS) for the porcelain 
enameling point source category (48 FR 
8880). EPA published the final porcelain 
enameling regulation in November 24. 
1981 (47 FR 53172), 


B. Challenges to the Prior Regulation 

After publication of the porcelain 
enameling regulation, certain members 
of the porcelain enamel industry and the 
Porcelain Enamel Institute, the Gas 
Appliance Manufacturers Association, 
and the Association of Home Appliance 
Manufacturers Tiled petitions to review 
the regulation. These challenges were 
consolidated into one lawsuit by the 
United States Court of Appeals for the 
Fourth Circuit. [Porcelain Enamel 
Institute v. EPA, 4th Cir. No 82-2124 
and Consolidated Cases.) 

C. Settlement Agreement 

On August 19,1983. the parties in the 
consolidated lawsuits entered into a 
settlement agreement which resolved all 
issues related to the porcelain 
enameling regulation raised by the 
petitioners. On September 28, the United 
States Court of Appeals for the Fourth 
Circuit entered an order staying briefing 
in the lawsuits. In the Settlement 
Agreement. EPA agreed to publish a 
notice of proposed rulemaking and to 
solicit comments regarding certain 
amendments to the final porcelain 
enameling regulation. If. after EPA has 
taken final action under the Settlement 
Agreement, each individual provision of 
the final porcelain enameling regulation 
is consistent with the Settlement 
Agreement, the petitioners agreed to 
dismiss their various lawsuits 
challenging the final porcelain 
enameling regulation and not to 
challenge the new amendments. A copy 
of the Settlement Agreement was sent to 
EPA Regional Offices and State NPDF.S 
permit issuing authorities and was 
included in the record of this 
rulemaking. 

As part of the Settlement Agreement, 
the parties jointly requested the United 
States Court of Appeals for the Fourth 
Circuit to stay the effectiveness of 
certain sections of 40 CFR Part 466 
pending final action by EPA on each 
respective modification. On December 
23.1983, the Court entered an order 
staying those sections of the regulation 
promulgated on November 24.1982 
which EPA is amending in the regulation 
appended to this notice. All limitations 
and standards contained in the final 
porcelain enameling regulation 
published on November 24,1982 which 
are not specifically listed in this 
amendment were not stayed by the 
order entered by the court, and EPA is 
not deleting or amending any of the 
limitations and standards that were not 
addressed in this amendment. 
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III. Response to Public Comments 

The Agency received 15 letters 
containing comments on the proposed 
regulation published April 27,1984. /Ml 
of the comments were supportive of the 
proposed amendments to the procelain 
enameling regulation originally 
published on November 24.1982. All of 
the commentcrs stated that the proposed 
amendment to the porcelain regulation 
were consistent with the Settlement 
Agreement with the exception of the 
values for nickel for the steel 
[ Libcategory under § 466.13 (New Source 
Performance Standards) and § 460.15 
(Pretreatment Standards for New 
Sources). The Agency intended to 
calculate these nickel values based on a 
daily maximum concentration of 1.2 mg/ 
1. The wrong concentration was used 
inadvertently in the proposed 
amendment. These values for nickel are 
corrected in the final regulation. Except 
for the nickel value discussed above, 
none of the commenters made any 
adverse comment on any part of this 
amendment. Commenters agreed the 
regulation is technologically and 
economically feasible if the 
amendments are made and nickel values 
are corrected. 

IV. Amendments to the Regulation 

Below are descriptions of the 
amendments to the porcelain enameling 
regulation EPA is promulgating. The 
amendments are based upon proper 
operation of the same technologies as 
those which formed the basis of the final 
regulation that was promulgated on 
November 24,1982. See the preamble to 
the regulation, at 47 FR 53172. for the 
Agency’s findings with respect to these 
technologies. 

A Section 466*01 Applicability 

The promulgated rule contains BPT 
limitations for the coating operations for 
the Cast Iron Subcategory which apply 
to all cast iron wet process coating 
operations. Hence, under the final 
regulation wastewaters from coating 
cast iron* which are co-lreated with 
wastewater from coating steel, are 
subject to the limitations for cast iron 
coating operations. These limitations are 
lower than the limitations for coating 
steel due to the lower average 
production-related water flow for the 
Cast Iron Subcategory. EPA is amending 
the applicability section of the 
regulation for the porcelain enameling 
point source category, § 468.01, to allow 
plants applying wet process coating to 
cast iron in conjunction with, and as a 
secondary function to. applying coatings 
to steel to adhere to coating limitations 


equivalent to those set forth in 5 466.11 
of the regulation. 

B. Subpart A—Steel Basis Material 
Subcategory—Iron Limitations and 
Standards 

EPA is promulgating amendments to 
the BPT and BAT limitations and NSPS 
standards for iron in 55 486.11* 466.12 
and 466.13 of the porcelain enameling 
regulation. The limitations in the 
November 24.1982 final regulation are 
based upon concentrations of 1.23 mg/1 
(one day maximum) and 0.63 mg/1 
(monthly average). The iron limitations 
promulgated today are based upon data 
obtained from two porcelain enameling 
plants in the steel basis subcategory (ID 
33087 and ID 40063) which use the 
recommended technology (hydroxide 
precipitation and sedimentation, or 
“lime and settle’*). These data were 
judged to be more typical of the steel 
subcategory than the data used as the 
basis for the November 24,1982 
regulation (long-term mean is 1.34 mg/1 
and 0.07 mg/I for the new data from the 
two plants and 0.41 mg/I for the data 
used as the basis for the November 24. 
1982 regulation). The Iron limitations 
and standards are based upon 
concentrations of 2.8 mg/I (daily 
maximum) and 1.4 mg/1 (monthly 
average). 

C. Limitations and Standards for 
Coating Operations in all Subcatcguries 

EPA is promulgating amendments to 
all the limitations and standards for 
BAT, NSPS. and PSNS for coating 
operations in all subcategories. TTie 
limitations and standards, which were 
promulgated November 24,1982. were 
based upon an allowable flow of 0.638 1/ 
m*. This flow was the average of two 
values (0.0107 I/m* and 1.2603 l/ro 1 ) 
which were the measured flows for ball 
mil! washout at two plants. The 
amended limitations and standards are 
based upon an allowable flow of 1.2603 
I/m*, the higher of the two values 
discussed above. 

IX Subport A—Nickel Standards for 
NSPS and PSNS for the Steel 
Subcategory 

EPA is promulgating amendments to 
the NSPS and PSNS standards for nickel 
in the steel subcategory. The standards 
in the November 24,1982 final regulation 
were based on concentrations of 0.55 
mg/1 (one day maximum) and 0.37 mg/1 
(monthly average). Owing to the 
substantial effect of flow reduction, the 
Agency has decided to use a different 
data base for calculating nickel 
standards for NSPS and PSNS in the 
steel subcategory. The amended 
standards for new sources in the steel 


subcategory are based on 
concentrations of 1.2 mg/1 (daily 
maximum) and 0.63 mg/1 (monthly 
average). 

E, New Source Performance Standards ; 
Pretreatment Standards for New 
Sources: Metal Preparation Operation 

EPA is promulgating amendments to 
§5486.13. 466.33 and 466.43 of the 
Porcelain Enameling Regulation which 
contain new source performance 
standards applicable to new direct 
dischargers and to $ § 466.15, 466.35 and 
466.45 which contain pretreatment 
standards applicable to new indirect 
dischargers. Each of the mass-based 
standards for the metal preparation 
operation in each of these sections was 
based upon flow reduction of 
approximately 91 percent from 
production—normalized flow used to 
calculate best practicable technology 
limitations. The amended standards for 
the metal preparation operation for new 
sources are based upon reduction of 
allowable flow by 75 percent from the 
flow used to calculate best practicable 
technology' limitations. 

V. Corrections to the Regulation 

EPA is amending § 466.11 and 5 466.14 
to correct the tables which were 
inadvertently misprinted in the original 
regulation published on November 24. 
1982. The table in § 466.11 of the 
November 24,1982 regulation is 
incorrect where metric units are printed 
in the English units table. This 
amendment corrects the table by 
deleting “metric units—mg/m* of area 
processed or coated”. The misprinted 
table in § 466.14(a) of the November 24, 
1982 regulation is incorrect where two 
columns, entitled Metal preparation and 
Coating operation, are printed to show* 
the concentration based pretreatment 
standards for existing sources. This 
amendment corrects the table by 
deleting these two columns and showing 
only one column entitled Maximum for 
any 1 day and one column entitled 
Maximum for monthly average. The 
corrected tables in the amended 
regulation revise the formal for the 
tables but do not in any way alter the 
requirements of the regulation. 

VI. Environmental Impact of the 
Amendments to the Porcelain Enameling 
Regulation 

The amendments promulgated today 
will allow 28 existing direct dischargers 
and new direct and indirect dischargers 
to discharge a greater amount of 
pollutants than was allowed by the 
November 24,1982 regulation. The 
increase in the mass of pollutants 
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allowed to be discharged is not 
expected to be substantial, however. 

The increased quantity of iron that will 
be discharged at BPT due to the higher 
iron concentration under the amended 
regulation averages only 0.4 pound per 
plant per day. 

The doubling of flow for coating 
operations at BAT will not have a 
substantial impact because coating flow 
represents a small portion of the total 
wastewater flow from all direct 
dischargers. There will be an increase of 
less than 1.5 percent in the quantity of 
toxic pollutants discharged at BAT due 
to the increase in wastewater flow for 
the coating operations in the proposed 
amended regulation. 

The increase in the quantity of toxic 
pollutants that may be discharged by 
new sources under the amended 
regulation is nationally insignificant. 
Under the regulation that was 
promulgated November 24.1982. it is 
estimated that model new sources 
would remove 98.4 percent of the toxic 
pollutants present in the raw 
wastewater. It is estimated that 97.9 
percent of the toxic pollutant in raw 
wastewater will be removed by model 
new sources under the amended 
regulation. The Agency expects the 
number of porcelain enameling plants to 
remain stable through 1987 and 
therefore few new sources are expected 
to be built. 

VU. Economic Impact of the Regulation 

The model technologies for the 
amended regulation for the porcelain 
enameling category are the same as 
those upon which the original regulation 
was based. Accordingly, that portion of 
the compliance costs associated with 
the amended regulation are identical to 
those of the original regulation. The 
preamble to the original regulation and 
the supporting Economic Impact 
Analysis explain the data, methodology, 
and conclusions with respect to costs 
and economic impacts. For the most 
part, those data and conclusions also 
support this amendment 

Subsequent to the promulgation of the 
original porcelain enameling regulation 
and to the proposal of these 
amendments, the Agency become aware 
that its estimates of the cost of 
compliance with this regulation may 
have understated the cost of disposal of 
solid waste. In particular, the Agency’s 
original estimates of solid waste 
disposal costs were based upon the 
premise that the waste would not be 
considered hazardous under the 
Resource Conservation and Recovery 
Act of 1980 (RCRA). However, sludge 
generated in the steel subcategory from 
the treatment of spent pickle liquor is 


currently included under Hazardous 
Waste No. K062 (40 CFR 261.32). A 
petition for rulemaking has been filed 
with the Agency questioning the 
Agency’s interpretation, and EPA is 
planning to initiate rulemaking 
proceedings in response to the petition. 
Nonetheless, the Agency has revised its 
estimates of the costs for disposal of 
these wastes and has reviewed the 
economic achievability of the regulation 
in light of these revised estimates. 

The cost estimates are for on-site 
separate lime and settle treatment of the 
pickle liquor with sludge disposal off¬ 
site as a hazardous waste. This requires 
minimal investment and annual costs. 
Fora normal plant the added investment 
cost would be $3,000 and the total 
annual cost would be $1,600. 

In making the revised estimates, the 
Agency has omitted costs for several 
porcelain enameling facilities in the 
steel subcategory that have petitioned 
the Agency for—and received—delisting 
of their particular wastes. Other plants 
also may be able to obtain site-specific 
de-listings and therefore avoid the 
additional hazardous waste disposal 
costs. In addition, the industry may be 
able to submit data that might justify 
industry-wide de-listing. 

In order to determine if the additional 
hazardous waste disposal costs would 
affect the economic achievability of the 
porcelain enameling regulation, the 
Agency performed a cost sensitivity 
anaylsis. where the revised compliance 
costs are increased on a percentage 
basis and the resulting changes to the 
economic impacts are projected. This 
analysis is included in the record. 

For almost all of the plants analyzed, 
the additional cost is less than 5 percent 
of the original compliance cost. For 
many of the plants (53 percent), the 
additional cost is only a 1 percent 
increase in compliance costs. For 
existing sources, therefore, the 
additional costs do not alter the 
Agency’s determination of economic 
achievability. For new sources, this 
magnitude of increased compliance cost 
does not alter the Agency’s opinion that 
NSPS and PSNA will not represent a 
barrier to entry, 

VIII. Executive Order 12291 

Under Executive Order 12291. EPA 
must judge whether a regulation is 
"major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. Major rules are defined as 
rules that impose an annual cost to the 
economy of $100 million or more, or 
meet other economic criteria. Today’s 
regulations, like the regulation 
promulgated on November 24.1982, is 
not major because it does not fall within 


the criteria for major regulations 
established in Executive Order 12291. 

IX. Regulatory Flexibility Analysis 

Pub. L 96-354 requires that EPA 
prepare a Regulatory Flexibility’ 

Analysis for regulations that have a 
significant impact on a substantial 
number of small entities. In the 
preamble to the November 24,1982 final 
porcelain enameling regulation, the 
Agency concluded that there would not 
be a significant impact on a substantial 
number of small entities (47 FR 53179). 
For that reason, the Agency determined 
that a formal regulatory flexibility 
analysis was not required. That 
conclusion is equally applicable to this 
regulation, since the amendments would 
not alter the economic impact of the 
regulation. The Agency is not. therefore, 
preparing a formal analysis for this 
regulation. 

X. OMB Review 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. OMB made no comments. 

The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980. 44 U.S.C. 3501 et 
seq. and have been assigned OMB 
control number 2040-0033. 

XT. List of Subjects in 40 CFR Part 466 

Porcelain enameling industry, Waste 
treatment and disposal. Water pollution 
control. 

Bated: August 27. 1985. 

Lee M. Thomas. 

Administrator. 

For the reasons stated above, EPA is 
amending 40 CFR Part 466 as follows: 

PART 466-PORCELAIN ENAMELING 
POINT SOURCE CATEGORY 

1. The authority citation for Part 466 
continues to read as follows: 

Authority: Secs. 301, 304(b). (c), (c). and (g). 
308(b) and (c). 307, 306 and 501 of the Clean 
Water Act (the Federal W r nter Pollution 
Control Act Amendments of 1972. as 
amended by the Clean Water Act of 1977) 
(the “Act M fc 33 U.S.C 1311.1314(b). (c). (e) 
and (g). 1316(b) and (c), 1317(b) and (c). and 
1361: 86 Stat. 816. Pub. L 92-500; 91 Stat. 1567. 
Pub. L 95-217. 

2. 40 CFR S 466.01 is amended by 
adding a new paragraph (d) to read as 
follows: 

§466.01 Applicability. 
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(d) When waMewaters frum coating 
cagt iron are cotreated with 
wastewaters from coating steel, the 
limitations for coating steel contained in 
§ 466.11 may be applied to the entire 
wnstestream. 

3. 40 CFR Part $ 466.11 is amended by 
revising both entries for the pollutant 
iron in all 4 columns of the table to read 
as follows: 

§ 466.11 Effluent (imitations representing 
the degree of effluent reduction attainable 
by the application of the best practicable 
control technology currently available. 


Subpart A.— 8PT Effluent Limitations 
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4.40 CFR Part 466.12 is amended by 
rev ising both entries for the pollutant 
iron in all four columns and both coating 
operation columns for the pollutants 
chromium, lead, nickel, zinc and 
aluminum to read as follows: 

§ 466.12 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best available 
technology economically. 
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Subpart A.- BAT Effluent Limitations— 
Continued 
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5. 40 CFR 466.13 is amended by 
revising ihe table to read as follows: 

$466.13 New source performance 
standards. 

• • • • • 
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Marmum tor any 
(day 

Uawnnan tor 
monthly auKaga 

Pollutant or ptSH/ant 
jroprty 

Met* 

pmpa- 

ration 

Coat- 

"9 

opw- 

•um 

M«ta) 

*epa- 

•ton 

Co* 

mg 

OP* 

•bon 


Mwk grata—mg/m> of *•*»• 

vnx+nma o coatao 


Dtromium.__ . 

37 

047 

15 

0 19 

1 —S_ 

10 

013 

09 

OH 

N**a) 

12-0 

1.51 

63 

079 

Zrc 

102 

129 

42 

053 

Aumanan 

303 

362 

124 

1 56 

von - 

260 

353 

14.0 

177 

y* rtd grnaaa _ 

1000 

t? 60 

100 0 

1260 

TSS_ 

iSOuO 

16.91 

1200 

IS 12 

pH. 

n 

n 

n 

C) 


Engirt un*H—t».M m*on f|»oI 
procewed or ooMod 


Zinc. 


Oa and 

TSS. 

pH _ 


070 

010 

0.31 

004 

021 

003 

0 19 

009 

246 

031 

129 

016 

209 

027 

0 M 

011 

621 

076 

254 

032 

574 

0 72 

267 

036 

20 46 

2 56 

20 46 

256 

30 7? 

187 

24 56 

310 

V) 

n 

n 

n 


7 5to 100 at 

6. Section 466.14. is amended by 
revising paragraphs fa) and (b) to read 
as follows: 

$ 466.14 Pretreatment standards for 
existing sources. 

(a) Except as provided in 40 CFR 
5 403.7 and § 403.13. any existing source 
subject to this subpart which introduces 
pollutants into a publicly owned 
treatment works must comply with 40 
CFR Part 403 and achieve the following 
pretreatment standards for existing 
sources. 

Subpart A— PSES 
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Subpart A —PSES—Continued 
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(b) In cases where POTW find it 
necessary to impose muss effluent 
pretrentment standards the following 
equivalent mass standards are provided: 

Subpart A —PSES 
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7. 40 CTO 466.15 is amended by 
revising the table to read as follows: 

$466.IS Pretreatment standards for new 
sources. 
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63 

079 

Zmc 

102 

119 

42 

053 


Engirt unit *-**/1 m*pn * 

*04 area 


pror evvoo or ooatad 


Chrorman 

0.76 

o to 

0.31 

004 

laad_ 

02 

009 

019 

002 

McMt.. . 

246 

031 

1 29 

016 

Zinc . 

209 

027 

006 

Oil 


8. 40 CFR 4G6.22 is amended by 
revising paragraph (b) to read as 
follows: 

$466.22 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable. 

• • • • 

(b) The discharge of process 
wastewater pollutants from all porcelain 
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enameling coating operations shall not 
exceed the values set forth below: 


Subpart B.—BAT Effluent Limitations 


Pottutan* Of pottutonf 

Maximum lor an* 

Mxnmum for 

1 day 

monttey average 

property 


• ft 

• • • ] * • * 


mg/m* (tot/1 mmon 8») of area 
COM* 


Cfvomajm 

053 

(0 11) 

022 

(005) 

LMd-- .. 

019 

1004) 

0 16 

03) 

Nfcfcal_ 

1 7§ 

to 37) 

126 

(026* 

Zu>c 

1 66 

(035) 

0 71 

(0 16) 

AJumoum 

574 

(MS) 

2.35 

(0 46* 

Von _ 

1 55 

(0321 

079 

(0 161 


9. Section 466.23 is amended by 
revising paragraph (b) to read as 
follow's: 

§ 466.23 New source performance 
standards. 


(b) The discharge of process 
wastewater pollutants from all porcelain 
enameling coating operations shall not 
exceed the values set forth below: 


SU8PART B — NSPS 



U*c num for on* 

Ma«yr**n tor 

PofcJtant or poftutam 

1 dly 

monthly 

propo^ir 



zmuz 


mg/m* (to'I mu»on *1*1 o* v«« 

cans 


11. Section 466.25, is amended by 
revising paragraph (6) to read as 
follows: 

§ 466.25 Pretreatment standards for new 
sources. 

• • • • • 

(b) The discharge of process 
wastewater pollutants from all porcelain 
enameling coating operations shall not 
exceed the values set forth below: 


Subpart B—PSNS 


PoMaM or po«IU(4ni 

Uurrvn lor ry 

1 dn 

Maximum for 
<W)' v Wy iwjgs 

property 



...... 


mg/m* rrwtoo oI area 

CO4*90 


Cnrormxm 

047 

(010) 

019 

(004) 

Lead 

0 13 

t0 03) 

on 

(002) 


069 

(0 14) 

0.47 

(0 10) 

Zk 

129 

t027) 

053 

toil) 


12. Section 466.32 is amended by 
revising both entries for all pollutants in 
the columns of the table entitled coating 
operation to read as follows: 

§ 466.32 Effluent limitations representing 
the degree of effluent reduction attainable 
by the application of the best available 
technology economically achievable. 


Subpart C—NSPS 



Ma**nun tor any 

1 (toy 

Maximum tor 
monthly *t 

or potkitonl 
P'W'Ty 

pr#P4 

ritxx> 

Coat 

nj 

opr- 

•ton 

Hi 

Coat 

mg 

ope* 

•bon 


Metnc urws—mg/m» of ohm 
processed or coated 


Chromum__ 

seo 

047 

146 

0.19 

Load ... .... 

097 

0 13 

088 

011 

**•*.. 

535 

069 

360 

047 

Zmk 

992 

1 29 

409 

0 53 

Atomifiuto ... 

2946 

382 

1206 

1 56 

•on. 

1196 

155 

613 

079 

O and grease- 

9724 

1260 

9724 

1260 

rss._ 

145 86 

1891 

11669 

1512 

PM.... . .... ... 

t‘> 

n 

<*> 

Cl 


Engfeh un*t—tev 1 nation ft* of 
vm procMMd or ooaied 


Cfyormon . 

074 

0 10 

030 

004 

Load ... ... 

020 

003 

018 

020 


1.10 

0 14 

0 74 

0 10 

ZfK ... 

203 

027 

084 

oil 

Akir*w^^fi 

603 

078 

247 

032 

iron 

245 

032 

t 26 

0 16 

a* »nd peats - 

1992 

258 

1992 

258 

TSS 

29 86 

367 

2390 

310 

PH. . 

n 

n 

n 

H 


• Wrtho tnt rongt 7.5 to 10.0 at afi Broa* 


14. Section 466.34, is amended by 
revising paragraph (b) to read as 
follows: 

§ 466.34 Pretreatment standards for 
existing sources. 



10. Section 466.24 is amended by 
revising paragraph (b)(2) to read as 
follows: 

§ 466.24 Pretreatment standards for 
existing sources. 


(b) * • * 

(2) The discharge of process 
wastewater pollutants from ail porcelain 
enameling coating operations shall not 
exceed the values set forth below: 

Subpart B — PSES 


PoiMant or potoXant 

Mifinwrt tor any 

1 (toy 

Maximum tor 
rnonniy 

praparty 



*•* 1 ••• 


mg tm * (to/? mMcm h *) of ana 
coated 


Ctvomum 

053 

toni 

022 

(005) 

Uad... 

019 

10 041 

016 

(0031 


1 78 

(0 37) 

126 

(026) 

Ztac . - .-- 

168 

(0 35) 

0 71 

(0 151 


Subpart C.—8AT Effluent Limitations 



Mev*num tor any 
ICtoy 

Maomum lor 
monfftfy inragt 

PoAuiam or poAjtonr 
property 

ptep» 

r»!»or> 

C04I 

•9 

OP*' 

•t>on 

ill 

Coat* 

Pfl 

opor* 

•son 


Moire uno—mgrm* or arta 


processed or coated 

Qvonun- 


053 

• 9 9 

02? 

Lead--- 


019 

9 9 9 

016 

Nek*_ 


1.78 

• • • 

126 

Znc_ 

e • e 

166 

• # • 

1.71 

AJurmnum 

• • a 

574 

9 9 9 

235 

von_.... 

• • • 

155 

• # • 

oso 


English unrta—*i»/l mflen 6»of 


area processed or coaled 

Overman -—.. 

• • • 

on 

9 9 9 

aos 

Load--- 

6 • • 

004 

• • • 

003 

Nek*- 

see 

0 37 

• • • 

026 

ZWC _ 


035 

9 9 9 

035 

AJtjftvun 


1 16 

• • • 

048 

Von. 


032 

9 9 9 

016 


13. 40 CFR 466.33 is amended by 
revising the table to read as follows: 

§ 466.33 New source performnee 
standards. 


(b) In cases where POTW find it 
necessary to impose mas9 pretreatment 
•standards the following equivalent mass 
standards are provided: 


Subpart C—PSES 


PoUucant or poMueant 
proparty 

Maximum tor any 

1 day 

Manmum tor 
monthy average 

Hi 

Coat- 

*0 

OPte- 

abon 

Met* 

prep* 

nteoo 

Coat 

mg 

op*’ 

•aon 


Maine ur*v-vng/m' of aru 


proce»od or coated 

OromutL-. 

see 

053 1 

• • . 

022 

Load .-. . 

• • # 

0 19 

• • • 

018 

N<L* ... 

• • • 

1.76 

... 

. 126 

2ne- 

• • • 

- 

... 

171 


Engt*ft —R»/l m*on fl *ot 


area proceeaod or coated 

Ovomum 

• • • 

0 11 

• • • 

005 

Lead ...- 

• • • 

004 

0 0 0 

003 

toouH 

• • a 

037 

0 0 0 

025 

fine 

• • • 

035 

0 0 0 

035 


15.40 CFR 466.35 is amended by 
revising fhe table to read as follows: 

5 466.35 Pretreatment standards for new 
sources. 
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Subpart C.-PSNS 



Wnnvn for any 
1<*7 

Mtmanftx 
monthly avtraga 

* 0 tkMn 0 * potiitam 
p*OpO*?y 

Mi Ml 
prr»pa- 
iatwn 

Coat* 

oper¬ 

ation 

McUl 

Ph»pa- 

rason 

Coai 

opw- 

anon 


M«*rc unrta—mg/m’ of 
proct***^ cr coMd 


rrromawi—_ _ 

3 60 
097 

047 

0 13 

1 -46 

0 66 

019 

Oil 


u<klU„ . 

535 

060 

360 

4 00 

0 47 
053 


992 

129 



English m*on H »o< 

•rot prnc»Mcd Of cotltd 



0 74 

010 

003 

0.14 

030 

0.18 

074 

004 
002 
0 10 


020 
t 10 


7»nr 

2.03 

027 

064 

Oil 



16. 40 466.43 is amended by revising 
the table to read as follows: 

$ 466.43 Now source performance 

standards. 


Subpart D.—NSPS 



Manmum tor any 

1 day 

for 

WJrtNy avaraga 

FoMant or po*u4ant 
poparv 

HI 

Coat¬ 

ee 

K; 

M«Kal 

trrpt- 

ration 

Coat- 

opa* 

•aon 


Maine und*-mg/m « cf area 
(XOCafWCl X OOlVd 


Chromum. 

623 

046 

252 

0 19 

Laa4. 

1 69 

0.13 

132 

Oil 

Mcaat 

925 

069 

623 

047 

7rc 

17 16 

t2f 

707 

053 

AtLrwnom __ 

50.97 

362 

2066 

156 

Iron 

20 69 

1 55 

1000 

079 

OfatogrMM _ 

16623 

1200 

16623 

1260 

TSS 

25235 

16 91 

201 66 

1512 

PM 

V) 

«M 

l») 

n 


i««*» n * oi 

ara# pTOCMMd 0 » COMd 


Chroraarm-- 

126 

010 

052 

004 

Uad 

035 

003 

031 

003 

N<kal __ 

190 

014 

126 

a io 

Zinc 

352 

027 

145 

on 

AAjnwmm 

1044 

076 

427 

032 

son. - 

4 24 

032 

217 

016 

O and graaw- 

34 46 

2-56 

34 46 

256 

TSS_ 

5169 

367 

4135 

310 

PH 

1*1 

<•> 

n 

n 


‘ *WNn thm rang# 7 510 10 0 at a* Irao 


17. 40 CFR 466.45 is amended by 
revising the tabic to read ns follows: 

§ 466.45 Pretreatment standards for new 
sources. 

• • • * • 


Subpart 0—PSNS 




Witrrvn for 
momrXy avaraga 

PoA*tan! or podutanf 

P*opncry 

Hi 

Coai- 

** 

oper¬ 

ation 

Hi 

Coai- 

•9 

Opor- 

ation 


Mfltnc uwU—mQ/ro» of aroa 


Chronwm 

623 

046 

0.13 

252 

152 

623 

7.07 

Load 

169 

terfeal. ... 

925 
17 16 

069 

129 

Zinc 



tx*a~tba/i wW am ft* of 
rw procataad or ooataO 


CtHHUTV_|_ 

1-26 

010 

052 

004 

load. . 

035 

003 

031 

0.02 

hXkai. 

190 

0 14 

1 26 

0 10 

Hr* c. .. 

352 

027 

145 

Oil 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 1040 

(Docket No. 62N-0188] 

Sunlamp Products; Performance 
Standard 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
performance standard for sunlamp 
products and ultraviolet (UV) lamps 
intended for use in these products to 
iceommodate new products employing 
design concepts significantly different 
from those for which the current 
standard was developed. Also. FDA’s 
experience in applying the current 
standard which went into effect on May 
7. 1980. indicates that some 
requirements are either inappropriate 
for or inapplicable to some products. 

The amendments are intended to 
establish a standard that is appropriate 
for the present technology of suntanning 
and new sunlamp product designs. 
dates: Effective September 8,1988, fur 
surltamp products and ultraviolet lamps 
that are manufactured on or after this 
date. For additional information 
concerning the applicability of this 
amended performance standard, see the 
“effective date" paragraph in the 
preamble of this document. The Director 
of the Office of the Federal Register 
approves the incorporation by reference 
of certain publications in 21 CFR 1040.20 
effective September 8.1986. 

FOR FURTHER INFORMATION CONTACT: 
Glenn E. Conklin. Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville, MD 20857. 301-443- 
4874. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of May 20,1963 (48 FR 
22886) (corrected October 21,1983: 48 FR 
48837), FDA issued a proposed rule to 
amend the performance standard for 
sunlamp products and ultraviolet lamps 
intended for use in sunlamp products (21 
CFR 1040.20). In the preamble to the 
May 20.1983 proposal. FDA discussed 
the history of § 1040.20 and the issues 
that led to the agency’s decision to 
propose to revise the standard. The 
preamble ulso described the changes in 
the stundard that FDA proposed to 
make based on the agency's experience 
in administering the standard. Interested 
persons were given until July 19.1983. to 
provide written data, views, or 


comments concerning the amendments 
and any associated information on their 
potential environmental or economic 
impact. 

Comments 

Comments were received from an 
interested member of the public, a 
medical academy, two manufacturers, 
an individual who described himself as 
an association representing suntanning 
professionals, and a Canadian 
government agency. A summary of the 
comments and FDA’s responses to them 
follows: 

1. One comment agreed with the 
proposed amendments as they would 
apply to the use of sunlamp products for 
4kin-tanning purposes but questioned 
whether the regulations also were 
intended to apply to sunlamp products 
used for medical purposes. The 
comment stated that most of the safety 
revisions of the proposed rule should 
e adhered to regardless of the purpose 
of the sunlamp use. The comment 
suggested, however, that the warning 
statement in § 1040.20(d)(l}(i) not be 
required to be included on medical 
therapy units because the statement 
would estabtish a negative environment 
for the treatment regimen and would be 
counterproductive. In addition, the 
warning statement could cuuse patients 
to resist the use of an effective form of 
therapy for diseases such as psoriasis. 

Section 1040.20 applies only to 
sunlamp products as defined in 
54040.20(b)(9): "’Sunlamp product* 
means any electronic product designed 
to incorporate one or more ultraviolet 
lamps and intended for irradiation of 
any pari of the living human body, by 
ultraviolet radiation with wavelengths 
between 200 and 400 nanometers, to 
induce skin tanning " (emphasis added). 
Accordingly, the warning statement of 
S 1040.20(d)(l)(i) applies only to 
sunlamp products intended for skin 
tanning. 

2- One comment suggested that the 
proposed amendments should be 
modeled after the draft German 
Industrial Standard DIN 50-50, “Non- 
Therapeutical UV Irradiation Apparatus 
for the Human Body." In this standard, a 
sunburn effect is defined by the 
erythema-threshold time and by the 
tanning effect (pigmentation-threshold 
time). Each manufacturer is required t* 
declare on its sunlamp product label the 
erythema and pigmentation threshold 
times for the product. In addition, the 
product is required to be classified and 
labeled according to the magnitude of 
the erythema-threshold time. 

FDA believes that the current 
standurd, which requires manufacturers 
to provide adequate directions for use. 


including recommended exposure 
schedules and exposure positions, 
achieves the same goals that the 
German standard achieves. FDA’s 
evaluation indicates that little safety 
advantage is to be gained by rating 
sunlamp products according to an 
estimated erythema potential. To 
establish a system of erythema potential 
ratings that would be appropriate under 
all use conditions and for all product 
designs or configurations would be 
burdensome and excessively 
complicated. A sunlamp product may 
have almost any spectra) distribution 
and irradiance depending upon varying 
factors: for example, product design, 
tamp design, and lump age. Abo. human 
skin varies greatly from individual to 
individual in sensitivity to burning 
induced by sunlamp produrts. For all 
these reasons. FDA declines to adopt 
the suggestion. 

3. One comment on 5 1040.20{c)(2)(ii) 
objected to FDA’s proposal to remove 
the current 10-minute limit on a sunlamp 
product timer. The comment also 
objected to the proposal to revise 
5 1040.20(c)(4) to proscribe only 
automatic resumption of emission from 
a product. The comment argued that 
such changes inappropriately allow the 
manufacturer, seller, or user of the 
product to decide what conditions of 
sunlamp use are safe. 

FDA believes that irradiation of the 
skin with ultraviolet radiation to induce 
skin tanning is hazardous. The 
performance standard for sunlamp 
products was established to protect the 
consumer from acute bums (as 
evidenced by erythema) and from 
exposure to hazardous radiation that is 
unnecessary for skin tanning (in this 
case. UV radiation of wavelengths in air 
of less than 260 nanometers (nm)) and to 
warn the consumer of the known 
adverse effects to the body after 
exposure to ultraviolet radiation. FDA 
believes that the user of a sunlamp 
product can take appropriate action 
when informed of the possible adverse 
effects to the body from exposure to 
ultraviolet radiation, if the product is 
equipped with necessary safety 
performance features. 

The current 10-minute maximum timer 
interval and the requirement concerning 
resumption of radiation emission, 
however, ore inappropriate for newer 
sunlamp products now on the market. 
The agency’s position on these two 
requirements remains as expressed in 
the discussion in the preamble to the 
proposed rule (48 FR 22888). 

FDA notes that the timer is defined in 
5 1040.20(b)(10) as any device 
incorporated into a sunlamp product 
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that terminates radiation emission after 
a preset time interval. A sunlamp 
product may. however, be designed to 
use more than one source of ultraviolet 
radiation with differing spectral 
distributions. Such a product may need 
to incorporate more than one timer and 
more than one maximum exposure time 
to minimize potential injury to the user. 
The manufacturer is required to provide 
a recommended exposure schedule that 
would not result in acute injuries when 
followed and to provide the means to 
enable the user to follow these 
instructions regardless of the complexity 
of the spectral distribution of the 
radiation. The standard is modified in 
the final rule to make this requirement 
clear. 

4. A comment stated that the language 
of § 1040.20(c)(2)(iv) of the proposed 
amendments may be misleading 
because the proposed language may be 
interpreted to exclude timers that will 
automatically resume radiation at the 
point when power is interrupted. 

Because the intent of the amendment 
has been perceived to allow this usage, 
the comment suggested that this 
requirement be revised to state. “The 
timer may not automatically reset and 
cause radiation emission to resume for a 
period greater than the unused portion 
of the timer cycle, when emission from 
the sunlamp product has been 
terminated.'* 

The agency accepts the suggested 
change. 

5. A comment suggested that the 
warning statement required by 

$ I040.20(d)(l)(i) should utilize the signal 
word “CAUTION" rather than 
DANGER." The comment contended 
that the word "DANGER" implies an 
immediate and serious threat to life, a 
hazard not associated with UVA 
Minlamp products, i.e.. sunlamp products 
that operate in the wavelength region of 
320 to 400 nm. The comment stated that 
there is a need for an appropriate 
warning label cautioning the user that 
certain safeguards need to be observed 
to avoid injury and that prolonged use 
has long-term risk. 

The agency believes that the word 
DANGER** as used on the warning 
statementis appropriate. Exposure to 
ultraviolet radiation can be an 
immediate threat to life for people using 
photosensitizing medications or 
cosmetics and for people with a medical 
condition that causes them to be 
sensitive to ultraviolet radiation, for - 
example, photoallergies. 

6. One comment urged that UVA 
lamps should be exempt from the 
provisions of 5 1040.20(d) that require 
the warning: "As with natural sunlight, 
overexposure can cause eye and skin 


injury and allergic reactions. Repeated 
exposure may cause premature aging of 
the skin and skin cancer." The comment 
aigued that radiation at wavelengths in 
air longer than 320 nm cannot induce 
skin cancer and that only radiation at 
wavelengths in air shorter than 320 nm 
is responsible for premature skin aging. 
The comment argued further that UVA 
radiation that does not contain 
measurable UVB radiation (280 to 320 
nm) has positive effects, for example, a 
UVA tan can protect a person against 
the harmful UVB radiation of the sun 
(photoprotection), and UVA radiation 
that does not contain UVB radiation am 
monomerize pyrimidine dimers in the 
deoxyribonucleic acid (DNA). 

FDA disagrees that it has been proven 
that UVA does not cause skin cancer or 
premature skin aging, or that UVA 
radiation can protect humans against 
UVB radiation. Relatively few studies 
have been carried out on the long-term 
biological effects of UVA radiation in 
humans or in animals. Further studies 
are needed to establish clearly the long¬ 
term biological effects of UVA radiation. 
There are, however, reports that, under 
long-term continuous exposure. UVA 
radiation can induce skin cancer in test 
animals (Refs. 1 and 2). Also, there is 
evidence that the incidence of skin 
tumors induced in animals by 
irradiation with a combination of UVB 
and UVA radiation can be increased by 
subsequent irradiation with UVA alone 
(Ref. 3). 

There is evidence (Ref. 4) that UVA 
radiation can enhance the 
photoreactivation of pyrimidine dimers 
in the DNA of human leukocytes. 
However, this effect has not been shown 
to provide humans protection against 
UVB radiation (Ref. 5). The Task Force 
on Photobiology of the American 
Academy of Dermatology has expressed 
concerns about potential risks of 
tanning with UVA radiation (Ref. 6). 

Based on available evidence. FDA 
concludes that to exempt UVA lamps 
from the warning statement required by 
the standard would not promote the 
public health and safety. 

7. One comment disagreed with the 
language of the warning statement set 
forth in § 1040.20(d)(1) of the proposed 
amendments and argued that the 
statement, "If you do not tan in the sun, 
you are unlikely to tun from the use of 
this product." would be inappropriate 
because it may confuse the sunlamp 
user. The comment argued that the 
action of direct exposure to the sun 
cannot be compared to that of exposure 
to either UVA or UVB suntanning 
equipment: that the current warnings 
already clearly and accurately provide 
the same information in more detail: and 


that the quoted statement would be 
redundant to the statement "Consult a 
physician before using lamp if taking 
any medication or if you believo 
yourself sensitive to sunlight." 

The agency disagrees with the 
comment. The scientific literature 
clearly demonstrates that some people 
do not tan or that they tan only with 
great difficulty using either the sun or 
sunlamps (Ref 7). People who. when 
exposed to the sun. do not tan or tan 
only with great difficulty should be 
informed about the futility of exposures 
to potentially hazardous ultraviolet 
radiation. 

8. A comment disagreed with the 
requirements of f 1040.20(d)(l)(vi) and 
(2) of the proposed amendments, arguing 
that there are not any lamps that are 
"uniquely designed" for a particular 
sunlamp product. According to the 
comment, only a few manufacturers of 
lamps manufacture replacement lamps 
for other manufacturers' sunlamp 
products. The comment stated that FDA 
is providing an unfair competitive 
advantage to certain manufacturers and 
a great disadvantage to others because 
the additional labeling would be 
extremely expensive, in monetary as 
well as person-hour terms. The comment 
said that the requirement would have a 
significant impact on a substantial 
number of small entities, as this term is 
used in the Regulatory Flexibility Act. 
The comment stated further that it 
would be impossible for some 
manufacturers to maintain and service 
their own products because their 
products are distributed throughout the 
country and urged the agency not to 
exempt any sunlamp products or 
ultraviolet lamps from the proposed 
labeling requirements. According to the 
comment, there would bo no way for 
FDA to monitor whether a particular 
unit was being maintained and serviced 
by the manufacturer or its agent. 

After having reviewed reports 
submitted to the agency under Part 1002 
(21 CFR Part 1002), FDA agrees that 
there are few ultraviolet lumps that are 
unique to a sunlamp product The 
agency concludes that a substitute lump 
could be made by other manufacturers. 
Also. FDA agrees that monitoring the 
maintenance and servicing of sunlamp 
products would be difficult and would 
not be warranted. For these reasons, 

FDA has concluded not to exempt any 
sunlamp products or ultraviolet lamps 
from the labeling requirements and has 
revised final 5 1040.20(d) (l)(vi) and (2) 
accordingly. 

The comment does, however, 
illustrate that manufacturers use lumps 
produced by other firms. It is also 
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apparent that many of these lamps are 
equivalent and can be used safely in a 
number of different models of sunlamp 
products. The current standard is not 
clear on how a person or manufacturer 
would be able to determine that a 
replacement lamp is equivalent to that 
designated on the sunlamp product to be 
used in the product. FDA advises that 
replacement lamps must comply with 
each applicable requirement of the 
performance standard and be certified 
under § 1010.2 of the regulations (21 CFR 
1010.2]. Section 1040.20(e) requires that 
any ultraviolet lamp not accompanying 
a sunlamp product contain instructions 
for its safe use. Thus, the manufacturer 
of a replacement ultraviolet lamp is 
required to state in the user instructions 
any specific model of ultraviolet lamps 
for which the manufacturer is promoting 
its lamp as a replacement. FDA has 
revised § 1040.20(e)(2) in the final rule to 
make this concept clear. FDA advises 
that the promotion of incompatible 
lamps will be considered as marketing a 
falsely certified product. 

Effective Date 

The final rule will become effective 
September a 1986, for sunlamp products 
and ultraviolet lamps that are 
manufactured on or after this dote. 
Sunlamp products and ultraviolet lamps 
manufactured on or after May 7.1980, 
but before September 8.1986, are 
subject to the provisions of 21 CFR 
1040.20 as published in the Federal 
Register of November 9,1979 (44 FR 
65357). The agency, however, does not 
object to any manufacturer of a sunlamp 
product or ultraviolet lamp complying 
with the final rule after it is published 
and prior to its effective date, provided 
the manufacturer specifies on the 
certification label for the product that it 
complies with the amended standard 
and provided the manufacturer complies 
with the recordkeeping and reporting 
requirements of Part 1002. 
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Economic Impact 

FDA has evaluated the economic 
consequences of this action in 
accordance with Exectutive Order 12291 
and the Regulatory Flexibility Act (Pub. 
L. 96-354). This action has been 
determined not to be a major rule as 
defined in Executive Order 12291. 
Further, the agency certifies that the 
final rule will not have a significant 
impact on a substantial number of small 
entities, as defined in the Regulatory 
Flexibility Act. A threshold assessment 
supporting this conclusion is on file with 
the Dockets Management Branch 
(address above). 

Paperwork Reduction Act of 1980 

Section 1040.20 (d) and (e) of this final 
rule contains informatin collection 
requirements that were submitted for 
review and approval to the Director of 
the Office of Management and Budget 
(OMB). as required by section 3507 of 
the Paperwork Reduction Act of 1980. 
The requirements were approved and 
assigned OMB control number 0910- 
0195. 

List of Subjects in 21 CFR Part 1040 

Electronic products. HID lamps. 
Incorporation by reference, Lasers. 
Medical devices. Radiation protection. 
Standards. Sunlamps. 

Therefore, under the Public Health 
Service Act. as amended by the 
Radiation Control for Health and Safety 
Act of 1968. Part 1040 is amended to 
read as follows: 

PART 1040—PERFORMANCE 
STANDARDS FOR LIGHT-EMITTING 
PRODUCTS 

1. The authority citation for Part 1040 
continues to read as follows: 

Authority: Secs. 358. 300A, 82 Slat. 1177- 
1179.1182 (42 U.S.G 263f. 283i): 21 CFR 5.10. 


2. By revising § 1040,20, to read as 
follows: 

§ 1040.20 Sunlamp products and 
ultraviolet lamps intended for use in 
sunlamp products. 

(a) Applicability . (1) The provisions of 
this section, as amended, are applicable 
as specified herein to the following 
products manufactured on or after 
September 8.1986. 

(1) Any sunlamp product. 

(it) Any ultraviolet lamp intended for 
use in any sunlamp product. 

(2) Sunlamp products and ultraviolet 
lamps manufactured on or after May 7. 
1980. but before September 8.1938, are 
subject to the provisions of this section 
as published in the Federal Register of 
November 9. 1979 (44 FR 65357). 

(b) Definitions . As used in this section 
the following definitions apply: 

(1) ' Exposure position'* means any 
position, distance, orientation, or 
location relative to the radiating 
surfaces of the sunlamp product at 
which the user is intended to be 
exposed to ultraviolet radiation from the 
product, as recommended by the 
manufacturer. 

(2) “Intended" means the same as 
"intended uses" in S 801.4. 

(3) "Irradiance" means the radiant 
power incident on a surface at a 
specified location and orientation 
relative to the radiating surface divided 
by the area of the surface, as the area 
becomes vanishingly small, expressed in 
units of watts per square centimeter (W/ 
cm*). 

(4) "Maximum exposure time" means 
the greatest continuous exposure time 
interval recommended by the 
manufacturer of the product. 

(5) "Maximum timer interval" means 
the greatest time interval setting on the 
timer of a product. 

(6) "Protective eyewear" means any 
device designed to be worn by users of a 
product to reduce exposure of the eyes 
to radiation emitted by the product. 

(7) "Spectral irradiunce" means the 
irradiance resulting from radiation 
within a wavelength range divided by 
the wavelength range as the range 
becomes vanishingly small, expressed in 
units of watts per square centimeter per 
nanometer (W/(cm 3 /nm)). 

(8) "Spectral transmittance" means 
the spectral irradiance transmitted 
through protective eyewear divided by 
the spectral irradiance incident on the 
protective eyewear. 

(9) "Sunlamp product" means any 
electronic product designed to 
incorporate one or more ultraviolet 
lamps and intended for irradiation of 
any part of the living human body, by 
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ultraviolet radiation with wavelengths 
in air between 200 and 400 nanometers, 
to induce skin tanning. 

(10) "Timer" means any device 
incorporated into a product that 
terminates radiation emission after a 
preset time interval 

(11) "Ultraviolet lamp" means any 
lamp that produces ultraviolet radiation 
in the wavelength interval of 200 to 400 
nanometers in air and that is intended 
for use in any sunlamp product. 

(c) Performance requirements (1) 
Irradiance ratio limits. For each 
sunlamp product and ultraviolet lamp, 
the ratio of the irradiance within the 
wavelength range of greater than 200 
nanometers through 280 nanometers to 
the irradiance within the wavelength 
range of greater than 280 nanometers 
through 320 nanometers may not exceed 
0.003 at any distance and direction from 
the product or lamp. 

(2) Timer system, (i) Each sunlamp 
product shall incorporate a timer system 
with multiple timer settings adequate for 
the recommended exposure time 
intervals for different exposure positions 
and expected results of the products as 
specified in the label required by 
paragraph (d) of this section. 

(ii) The maximum timer interval(s) 
may not exceed the manufacturers 
recommended maximum exposure 
time(s) that is indicated on the label 
required by paragraph (d)(l)(iv) of this 
section. 

(iii) No timer interval may have an 
error greater than 10 percent of the 
maximum timer interval of the product. 

(iv) The timer may not automatically 
reset and cause radiation emission to 
resume for a period greater than the 
unused portion of the timer cycle, when 
emission from the sunlamp product has 
been terminated. 

(v) The timer requirements do not 
preclude a product from allowing a user 
to reset the timer before the end of the 
preset time interval. 

(3) Control for termination of 
radiation emission. Each sunlamp 
product shall incorporate a control on 
the product to enable the person being 
exposed to terminate manually radiation 
emission from the product at any time 
without disconnecting the electrical plug 
or removing the ultraviolet lamp. 

(4) Protective eyewear (i) Each 
sunlamp product shall be accompanied 
by the number of sets of protective 
eyewear that is equal to the maximum 
number of persons that the instructions 
provided under paragraph (e)(1)(H) of 
this section recommend to be exposed 
simultaneously to radiation from such 
product. 

(ii) The spectral transmittance to the 
eye of the protective eyewear required 


by paragraph (c)(4)fi) of this section 
shall not exceed a value of 0.001 over 
the wavelength range of greater than 200 
nanometers 320 nanometers and an 
value of 0.01 over the wavelength range 
of greater than 320 nanometers through 
400 nanometers, and shall be sufficient 
over the wavelength greater than 400 
nanometers to enable the user to see 
clearly enough to reset the timer. 

(5) Compatibility of lamps. An 
ultraviolet lamp may not be capable of 
insertion and operation in either the 
"single-contact medium screw" or the 
"double-contact medium screw" 
lampholders described in American 
National Standard C81.10-1976, 
Specifications for Electric Lamp Bases 
and Holders—Screw-Shell Types, which 
is incorporated by reference. Copies are 
available from the American National 
Standards Institute. 1430 Broadway. 

New York. NY 10018. or available for 
inspection at the Office of the Federal 
Register, 1100 L St, NW.. Washington. 

DC 20408. 

(d) Label requirements. In addition to 
the labeling requirements in Part 801 
and the certification and identification 
requirements of 5 § 1010.2 and 1010.3. 
each sunlamp product and ultraviolet 
lamp shall be subject to the labeling 
requirements prescribed in this 
paragraph and paragraph (e) of this 
section. 

(1) Labels for sunlamp products . Each 
sunlamp product shall have a label(s) 
which contains: 

(i) A warning statement with the 
words "DANGER—Ultraviolet radiation. 
Follow instructions. Avoid 
overexposure. As with natural sunlight, 
overexposure can pause eye and skin 
injury and allergic reactions. Repeated 
exposure may cause premature aging of 
the skin and skin cancer. WEAR 
PROTECTIVE EYEWEAR; FAILURE TO 
MAY RESULT IN SEVERE BURNS OR 
LONG-TERM INJURY TO THE EYES. 
Medications or cosmetics may increase 
your sensitivity to the ultraviolet 
radiation. Consult physician before 
using sunlamp if you are using 
medications or have a history of skin 
problems or believe yourself especially 
sensitive to sunlight. If you do not tan in 
the sun. you are unlikely to tan from the 
use of this product." 

(ii) Recommended exposure 
position(s). Any exposure position may 
be expressed either in terms of a 
distance specified both in meters and in 
feet (or in inches) or through the use of 
markings or other means to indicate 
clearly the recommended exposure 
position. 

(iii) Directions for achieving the 
recommended exposure position(s) and 


a warning that the use of other positions 
may result in overexposure. 

(iv) A recommended exposure 
schedule including duration and spacing 
of sequential exposures and maximum 
exposure timefsj in minutes. 

(v) A statement of the time it may take 
before the expected results appear. 

(vi) Designation of the ultraviolet 
lamp type to be used in the product. 

(2) Labels for ultraviolet lamps . Each 
ultraviolet lamp shall have a label which 
contains: 

(i) The words "Sunlamp—DANGER— 
Ultraviolet radiation. Follow 
instructions." 

(ii) The model identification. 

(iii) The words "Use ONLY in fixture 
equipped with a timer." 

(3) Label specifications, (i) Any label 
prescribed in this paragraph for sunlamp 
products shall be permanently affixed or 
inscribed on an exterior surface of the 
product when fully assembled for use so 
as to be legible and readily accessible to 
view by the person being exposed 
immediately before the use of the 
product. 

(ii) Any label prescribed in this 
paragraph for ultraviolet lamps shall be 
permanently affixed or inscribed on the 
product so as to be legible and readily 
accessible to view. 

(iii) If the size, configuration, design, 
or function of the sunlamp product or 
ultraviolet lamp would preclude 
compliance with the requirements for 
any required label or would render the 
required wording of such label 
inappropriate or ineffective, or would 
render the required label unnecessary, 
the Director, Office of Compliance 
(HFZ-300), Center for Devices and 
Radiological Health, on the Center’s 
own initiative or upon written 
application by the manufacturer, may 
approve alternate means of providing 
such label(s). alemate wording for such 
label(s). or deletion, as applicable. 

(iv) In lieu of permanently affixing or 
inscribing tags or labels on the 
ultraviolet lamp as required by 

§S 1010.2(b) and 1010.3(a). the 
manfacturer of the ultraviolet lamp may 
permanently affix or inscribe such 
required tags or labels on the lamp 
packaging uniquely associated with the 
lamp, if the name of the manufacturer 
and month and year of manufacture are 
permanently affixed or inscribed on the 
exterior surface of the ultraviolet lamp 
so as to be legible and readily 
accessible to view. The name of the 
manufacturer and month and year of 
manufacture affixed or inscribed on the 
exterior surface of the lamp may be 
expressed in code or symbols, if the 
manufacturer has previously supplied 
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the Director. Office of Compliance 
(MFZ-300), Center for Devices and 
Radiological Health, with the key to 
such code or symbols and the location 
of the coded information or symbols on 
the ultraviolet lamp. The label or tag 
affixed or inscribed on the lamp 
packaging may provide cither the month 
and year of manufacture without 
abbreviation, or information to allow the 
date to be readily decoded 

(v) A label may contain statements or 
illustrations in addition to those 
required by this paragraph if the 
additional statements are not false or 
misleading in any particular, e g., if they 
do not diminish the impact of the 
required statements; and are not 
prohibited by this chapter. 

(Information collection requirements 
approved by the Office of Management 
and Budget under control number 0910- 
0195.) 

(e) Instructions to be provided to 
users. Each manufacturer of a sunlamp 
product and ultraviolet lump shall 
provide or cause to be provided to 
purchasers and, upon request, to others 
at a cost not to exceed the cost of 
publication and distribution, adequate 
instructions for use to avoid or to 
minimize potential injury to the user, 
including the following technical and 
safety information as applicable: 

(1) Sunlamp products. The users* 
instructions for a sunlamp product shall 
contain: 


(1) A reproduction of the label(s) 
required in paragraph (d)(1) of this 
section prominently displayed at the 
beginning of the instructions, 

(ii) A statement of the maximum 
number of people who may be exposed 
to the product at the same time and a 
warning that only that number of 
protective eyewear has been provided. 

(iii) Instructions for the proper 
operation of the product including the 
function, use, and setting of the timer 
and other controls, and the use of 
protective eyewear. 

(iv) Instructions for determining the 
correct exposure time and schedule for 
persons according to skin type. 

(v) Instructions for obtaining repairs 
and recommended replacement 
components and accessories which are 
compatible with the product, including 
compatible protective eyewear, 
ultraviolet lamps, timers, reflectors, and 
filters, and which will, if installed or 
used as instructed, result in continued 
compliance with the standard. 

(2) Ultraviolet lamps . The users* 
instructions for an ultraviolet lamp not 
accompanying a sunlamp product shall 
contain: 

(i) A reproduction of the label(s) 
required in paragraph (d) (1) (i) and (2) 
of this section, prominently displayed at 
the beginning of the instructions. 

(ii) A warning that the instructions 
accompanying the sunlamp product 


should always be followed to avoid or 
to minimize potential injury. 

(iii) A clear identification by brand 
and model designation of all lamp 
models for which replacement lamps are 
promoted, if applicable. 

(Information collection requirements 
approved by the Office of Management 
and Budget under control number 0910- 
0195.) 

(f) Test for determination of 
compliance . Tests on which certification 
pursuant to $ 1010.2 is based shall 
account for all errors and statistical 
uncertainties in the process and, 
wherever applicable, for changes in 
radiation emission or degradation in 
radiation safety with age of the product. 
Measurements for certification purposes 
shall be made under those operational 
conditions, lamp voltage, current, and 
position as recommended by the 
manufacturer. For these measurements, 
the measuring instrument shall be 
positioned at the recommended 
exposure position and so oriented as to 
result in the maximum detection of the 
radiation by the instrument. 

Dated: August 12,1965. 

Joseph P. H1K 

Associate Commissioner for Regulatory 
Affairs. 

(FR Doc. 85-21253 Filed 9-5-85; &45 am) 

BILLING COOC 4W-01-M 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 944 

Permanent State Regulatory Program 
of Utah 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Final rule. 

summary: OSM is announcing its 
approval of an extension of the deadline 
for Utah to resubmit rules (1) governing 
a blaster'training, examination and 
certification program as required by the 
Federal regulations at 30 CFR Part 850, 
and (2) to develop and adopt a program 
to examine and certify all persons who 
are directly responsible for the use of 
explosives in a surface coal mining 
operation. 

On March 20,1984, Utah requested an 
extension to develop a blaster 
certification program. On June 8, 1984. 
OSM announced its decision to extend 
Utah's deadline to June 10,1985 (49 FR 
23838). On June 0,1985, Utah indicated 
that an additional six-month extension 
was necessary. 

On July 10. 1985. OSM invited public 
comment on the proposal to extend the 
deadline for an additional six months 
(50 FR 28107). 

All States with regulatory programs 
approved under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA or the Act) are required to 
develop and adopt a blaster certification 
program by March 4. 1984. Section 
850.12(b) of OSM's regulations provides 
that the Director, OSM, may approve an 
extension of time for a State to develop 
and adopt a program upon a 
demonstration of good cause. OSM is 
announcing its approval to modify the 
deadline for Utah to develop and adopt 
its blaster program. 

EFFECTIVE DATE: September 6.1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Hagen, Director, 

Albuquerque Field Office, Office of 
Surface Mining. 219 Central Avenue. 
N.W. Albuquerque, New Mexico 87102; 
Telephone: (505) 768-1486. 

SUPPLEMENTARY INFORMATION: On 

March 4.1983. OSM issued final rules 
effective April 14,1983. establishing the 
Federal standards for the training and 
certification of blasters at 30 CFR 
Chapter M (48 FR 9480). Section 850.12 
of these regulations stipulates that the 
regulatory authority in each State with 
an approved program under SMCRA 
shall develop and adopt a program to 


examine and certify all persons who are 
directly responsible for the use of 
explosives In a surface coal mining 
operation within 12 months after 
approval of a State program or withfn 12 
months after publication date of OSM's 
rule at 30 CFR Part 850. whichever is 
later. In the case of Utah’s program, the 
applicable date is 12 months after 
publication date of OSM's rule or March 
4.1984. 

On March 20.1984. the State of Utah 
submitted to OSM a request for an 
extension until April 4.1905, to submit 
final rules addressing the blaster 
certification program. In the April 23, 
1984 Federal Register (49 FR 17040), 

OSM proposed a thirteen-month 
extension for Utah to submit to OSM a 
proposed blaster training program. 

Public comment on this proposal was 
sought for 30 days ending May 23, 1984. 
On June 8.1984 (49 FR 23836J, OSM 
announced its decision to extend the 
deadline for Utah to develop a 
program; giving Utah 12 months 
additional time to study the rule and 
statutory changes needed to bring Utah’s 
rules into compliance with the revised 
Federal rules, and extending the 
deadline period to June 10,1985. 

The Utah Rules Revision Committee 
planned to formulate a blaster 
certification program together with other 
revisions to the Federal rules. The State 
indicated that its certification program, 
which is administered through the Utah 
Industrial Commission, would provide 
the necessary protection until the State 
developed a program under its approved 
surface mining regulatory program. 

In a June 6.1985 letter to OSM. the 
State of Utah indicated that an 
additional six-month extension was 
necessary to review any of OSM's 
concerns and changes to its proposed 
program. The State noted that in 
considering the impact of a six-month 
extension. OSM should recognire that 
Utah is predominately an underground 
coal mining State, and that coal mining 
currently underway in the State is 
underground mining. Blasting associated 
with those operations is under the 
direction of the Utah Industrial 
Commission, in coordination with the 
Mine Safety and Health Administration. 

On July 10,1905. OSM announced 
procedures for the public comment 
period on the State's request to further 
extend the deadline to submit a blaster 
certification program (50 FR 28107). The 
public comment period ended August 9. 
1985. No comments were received by 
OSM in response to the request for 
comments. 


Director's Decision 

In accordance with the State's 
request the Director has decided to 
extend the deadline for Utah to submit a 
proposed blaster training program The 
Director is granting the State an 
extension of six months. This extension 
will allow* the Utah Division of Oil, Gas 
and Mining an opportunity to coordinate 
the development of the program with the 
Utah Industrial Commission. 

Additional Determinations 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C, 
1262(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Oriler No. 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management ami 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Anulvsis and regulatory* review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory* Flexibility Act (5 
U.S.C. 601 ct seq.). This rule will not 
impose any new requirements; rather, it 
wiill ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects In 30 CFK Part 944 

Coal mining. Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: August 25,1985- 

fed O. Chmlnnwn, 

Acting Director ; Office of Surface Mining. 

PART 944—UTAH 

1, The authority citation for Part 944 
continues to read as follows: 

Authority: Pub. L 95-87, Surface Mining 
Control and Reclamation Ac! of 1977 (30 
UB.C1301 o/*c<?.). 

2. 30 CFR Part 944 is amended by 
revising 5 944.16 to read os follows: 
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> 944.16 Required program amendments. 

Pursuant to 30 CFR 732.17 Utah is 
required to submit for OSMs approval 
the following proposed program 
amendments by the dates specified. 

(a) By March 6. 1988, Utah shall 
submit for OSM s approval: 

(1) Rules governing the training, 
examination and certification of blasters 
and 

(2) A program to examine and certify 
all persons who are directly responsible 
for the use of explosives in surface coal 
mining operations. 

(b) (Reserved!. 

|FR Hoc. 85-21303 Filed 9-5-85; 8 45 am) 

MJJNQ coot 4310 - 05 -*! 
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DEPARTMENT OF JUSTICE 

Office of Juvenile Justice and 
Delinquency Prevention 

Notice of Issuance of Program 
Announcement. “Nonparticipating 
State Initiative" 

agency: Office of juvenile justice and 
Delinquency Prevention. Justice. 
action: Notice of Issuance of Program 
Announcement. 

summary: Notice is hereby given that 
the Office of juvenile justice and 
Delinquency Prevention JOjJDP), 
pursuin’ to the provisions of Section 
223(d) of the juvenile justice and 
Delinquency Prevention Act of 1074, 42 
U S.C. 563). et. seq.. as amended (Pub. L 
93-415. a s amended by Pub. L 94-503. 
Pub L 95-115. Pub. L 96-509, and Pub. 

L 9H-473) (hereinafter “Act”) is issuing a 
program announcement and a 
solicitation for applications from States 
r.ot participating in the formula granl 
program as authorized by Port B. 

Subpttft I of the Act. Eligible applicants 
are limited to local public and private 
nonprofit agencies in those Slates not 
participating in the Act. Those States 
are North Dakota, South Dakota. 

Nevada. Wyoming and Hawaii. 

1. Introduction and Background 

Pursuant to section 223(d) of the Act. 
the OJjDP Administrator must endeavor 
to make the formula granl fund 
allotmen t under section 222(a) of the 
Act of a State which chooses not to 
participate or loses its eligibility to 
p ,»:iripate in the formula grant program. 
..variable *o local public and private 
nonprofit agencies within the 
nonpartlcipaling Sta'e. The funds may 
he used only for the purpose(s) of 
..thieving 

A. Section 223{u)(12)(A), which 
provide' that juveniles who are charged 
with or who have committed offenses 
that w juld not be criminal if committed 
by an adult or offenses which do not 
constitute violations of valid court 
orders, or such nonoffenders as 
dependent or neglected children, shall 
not be placed in secure detention 
facilities m tecure correctional facilities. 
This does not mean that surd) juveniles 
may no!. me under the jurisdiction of 
the* juvenile justice system, nor does it 
mean Unit such juveniles may not be 
placed under supervised custody by the 
juvenile court in circumstances which 
conform to section 223(a)(12)(A) 
limitations on placement in secure 
facilities* 

B. Si i ' on 223t«i)(13). which provides 
that Juveniles alleged to be or found to 


be delinquent, status offenders, and 
nunoffenders shall not be detained or 
confined in any institution in which they 
have regular contact with incarcerated 
adults convicted of crimes or awaiting 
trial on criminal charges; 

C Section 223(a)(14), which provides 
that no juvenile shall be detained or 
confined in any jail or lockup for adults 
except criminal-type juvenile offender* 
awuiting an initial court appearance 
pursuant to an enforceable State taw 
within 24 hours after being taken into 
custody (excluding weekends and 
holidays) provided that such exceptions 
are limited to areas which: 

—Are outside a Mclropolitan Statistical 
Area, 

—have no existing acceptable 
alternative placements available, and 
—provide for the sight and sound 
separation of juveniles and 
incarcerated adults. 

II. Definition of Terms 

A. Adult fail. A locked facility, 
admmisterd by State, county or local 
law enforcement and public or privale 
correctional agencies, the purpose of 
which is to detain adults charged with 
violating criminal taw. pending trial. 
Also considered as adult jails are those 
facilities used to hold convicted adult 
criminal offenders usually sentenced for 
less than one year. 

B. Adult lochup. Similar to an adult 
jml except that an adult lockup is 
generally a municipal or police facility 
of a temporary nature which does not 
hold persons after they have been 
formally charged. 

C. Criminal-typo offender. A juvenile 
offender who has been adjudicated for 
conduct which would, under the law of 
the jurisdiction in which the offense was 
committed, be a crime if committed by 
an adult. 

P Accused juvenile. A juvenile on 
whom a petition has been Hied in the 
juvenile court or other action has 
occur ed alleging that such juvenile is a 
juvenile offender, he.. a criminal-type 
offender or a status offender, and no 
final adjudication has been made by the 
juvenile court. 

E. Adjudicated juvenile. Theluvenile 
with respect to whom the juvenile court 
has determined that such juvenile is a 
juvenile offender, i.e.. a criminal-type 
offender or a status offender. 

F. Juvenile offender. An individual 
subject to the exercise of juvenile court 
jurisdiction for purposes of adjudication 
and treatment based on age and offense 
limitations as defined by Stole taw, i.e., 
a criminal-type offender ora status 
offender. 


G. Lawful custody. The exercise of 
care, supervision and control over a 
juvenile offender or non-offender 
pursuant to the provisions of the taw or 
of a judicial order or decree. 

H. Local private nonprofit agency. A 
private nonprofit agency or organization 
that provides services within an 
identifiable unit or a combination of 
units of general local government, but 
which is not under public supervision or 
control, and no part of the net earnings 
of which inures or may lawfully inure to 
the benefit of any private shareholder or 
individual, and which has been held by 
IRS be tax-exempt under the provisions 
of section 510(c)(3) of the 1954 Internal 
Revenue Code. 

I. Local public agency. Any unit of 
local government, combination of such 
units, or any department, agency, or 
instrumentality of any such unit or 
combination of such units. 

J. Non-offender. A juvenile who is 
subject to the jurisdiction of the juvenile 
court, usually under abuse, dependency, 
or neglect statutes for reasons other 
than legally prohibited conduct of the 
juvenile. 

K. Nonparticipating State. A State 
which chooses not to submit a plan, fails 
to submit a plan, or submits a plan 
which does nol meet the requirements of 
section 223 of the Act and thus Is not 
participating in the formula grant 
program authorized by Pari B of the Act: 
or a State found ineligible to receive 
funds because of failure to achieve or 
maintain compliance with a statutory 
mandate. 

L Secure . Ah used to define a 
detention or correctional facility this 
term includes residential facilities which 
include construction fixtures designed to 
physically restrict the movements and 
activities of persons in custody such as 
locked rooms and buildings, fences, or 
other physical structures. It does not 
include facilities where physical 
restriction of movement or activity is 
provided solely through facility staff 

M. Status offender. A juvenile 
offender who has been charged with or 
adjudicated for conduct which would 
not under the law cf the jurisdiction in 
which the offense was committed, be a 
crime if committed by an adult 

N. Valid Court Order. The term means 
a court order given by a juvenile court 
judge to a juvenile who has been 
brought before the court and made 
subject to a court order. The use of the 
word “valid" permits the incarceration 
of juveniles for violation of a valid court 
order only if they received their fall due 
process rights as guaranteed by the 
Constitution of the United States. 
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0. Stqte Program Coordinator , The 
agency/organization selected by OJJDP 
to implement Phase I and U of this 
Initiative. 

III. Program Objectives 

Pursuant to section 223(d) of the Act 
and coupled with sections 223(a) (12), 

(13J and (14). the OJJDP is sponsoring a 
program to support the development and 
implementation of projects to improve 
the detention and incarceration 
practices, policies, programs, and 
alternative services within 
nonparticipating States which address 
the problems associated with placing 
status offenders in secure facilities and 
any juveniles in adult jails and lockups. 
This program is intended to provide 
rr sources, both financial and technical, 
to jurisdictions in nonparticipating 
'States to assist them in planning and 
implementing a viable strategy for 
providing court ordered supervision and 
protection programs for status offenders 
and nonoffenders as an alternative to 
the use of secure facilities, thereby 
moving the State toward compliance 
with section 223(a)(12)(A). and 
achieving both separation of juveniles 
and incarcerated adults and removal of 
juveniles from adult jails and lockups. 
This solicitation is an attempt to make it 
possible for non-participating States to 
move toward compliance with Act 
mandates while still providing 
appropriate supervision for children in 
need of supervision. It is hoped that 
alternatives to secure detention can be 
found that provide adequate supervision 
and protection for status offenders 
without requiring authorities to charge 
the offender with a criminal offense. 

IV. Program Description 

A. Problem Addressed 

Many communities have not been 
able to implement the mandates of the 
Act because the State elected not to 
participate in the formula grant program 
or became ineligible to continue 
participating in the program. The limited 
number of alternative resources 
available to them has often resulted in 
an over reliance on the use of jails, lock¬ 
ups and oilier secure facilities for 
f r^mmal-tv pe. status and non-offenders. 

rhis program is aimed at providing 
resources to establish alternative 
programs and services to eliminate the 
of secure facilities for the placement 
of status offenders and non offenders 
nnd the use of adult |ails and lockups for 
mi* detention of juveniles. It is also 
Intended to focus on the policies and 
practice* which result in the 
inappropriate placement of youth. The 


major areas of concern include, but are 
not limited to: 

—A general luck of alternative 
residential and non-residentuii 
programs for youth awaiting court 
appearance 

—Lack of community resources to 
effectively provide supervisory 
control and protection of status 
offenders and non-offenders in tho 
community, in the schools and within 
the family structure, particularly drug 
and alcohol dependent youth, 
runaways and truants, resulting in 
subsequent uncontrollable behavior 
and victimization. 

—A lack of 24-hour intake screening and 
a lack of objective Intake criteria. 

B. Target Population 

'The population expected to benefit 
from this initiative is juveniles who are 
currently held In adult jails and lockups 
and status offenders and non-offenders 
who are either being placed In secure 
facilities, or who. because they are being 
ignored by the juvenile justice system, 
are at risk of future placement in such 
facilities. 

C. Results Sought 

1. The removal of juveniles from adult 
jails and lockups through identification, 
development and utilization of viable 
alternatives to the use of adult jails and 
lockups. 

2. The development of a flexible 
network of service and placement 
options for juvenile offenders and non 
offenders which will provide 
supervision and control to such 
juveniles, protect them from 
victimization and exploitation, and hold 
them accountable for their offenses. 

3. The development and adoption of 
intake criteria, consistent with 
nationally recommended standards, for 
alleged juvenile offenders and non- 
offenders who are awaiting court 
appearance. 

4. An enhanced capacity for parents, 
schools, and police to resolve problems 
of youth without the use of jails and 
lockups. This includes, where 
appropriate, the coordination and 
integration of public and private juvenile 
services. 

V. Program Strategy 

This program employs a two-phased 
approach. Phase I is a planning and 
analysis period with Phase tl being the , 
implementation of the plan developed 
within the nonparticipating State. A 
State Program Coordinator (SPC) will be 
selected by OJJDP through this 
competitive announcement and. through 
a 24-month cooperative agreement with 
OJJDP, will receive an award nf funds to 


implement both Phase I and Phase II of 
this program. During Phase I. the State 
Program Coordinator will develop, in 
conjunction with local jurisdictions 
across the State, a systematic Statewide 
plan for (V) Removing juveniles from 
adult jails and lockups, and (2) removing 
status offender* and non-offenders from 
secure facilities by providing court 
ordered supervision and protection 
programs for such status offender* and 
non-offenders During Phase li the SPC 
will act as the conduit for funds to local 
jurisdictions and provide the necessary 
coordination and oversite of the plan 
implementation 

.4. Phase l: Planning and Analysis 

Phase ! is directed toward planning 
and analysis which will result in an 
action plan for removing juveniles from 
adult jails and lockups and the 
supervision and protection of status 
offenders and non-offenders which will 
he available upon removal hum secure 
facilities. The State Program 
Coordinator, w'ith technical assistance 
from OJJDP as necessary, will undertake 
a planning process consisting of a 
definition and assessment of the 
problems, needs assessment, policy and 
plan development, program 
development, and program monitoring. 

During Phase 1. which will be 
completed during a six month period, 
the following problems should be 
addressed with appropriate strategies 
developed and incorporated into an 
action plan: 

1. Lack of coordination and 
cooperation between enforcement 
officials, the judiciary, public and 
private service providers, and local 
public interest groups, which contribute 
to the inappropriate placement of 
juveniles in jails and lockups. 

2. Need to develop a flexible network 
of services and programs, amenable to 
the local jurisdiction's needs and 
capabilities. 

3. Need to develop alternative 
services which can be sustained over 
time with local resources. Inclusive of 
but not limited to: 

a. Supervision of juveniles in facilities 
which conform to the Act definition of 
‘secure,” but which control the self¬ 
destructive behavior of juveniles. 

b. Intensive superv ision in a child's 
home as a placement alternative 

c. Emergency foster care, shelter cam 
and independent living arrangements. 

d. Crisis intervention services and 
short-term residential crisis intervention 
programs which can be used for conflict 
mediation, emergency bolding and 
provision of emergency attention for 
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youth with physical or emotional 
problems 

e. Development of objective intake 
criteria which are based upon a 
presumption of release, utilization of 
least restrictive alternatives, protection 
of the right to due process, and 
rutiintename of a child's ties to the 
family and community. 

f. Twenty four (24) hour intake 
screening services. 

B. Phase II; Plan Implementation 

Phgse 11 will implement the 
comprehensive strategy to supervise and 
protect status offenders and non- 
offenders and remove juveniles from 
adult jails, developed in Phase 1. This 
will be accomplished by the State 
Program Coordinator contracting the 
program dollars to local jurisdictions to 
implement specific programs and 
projects during the 18 months remaining 
in the initial budget period upon 
completion of Phase l. The SVC . with the 
assistance of OJ)DP. will provide 
financial and program assistance to 
support plan implementation. 

The responsibilities of the SPC will 
include, but will not be limited to, 
u orking with key local officials in 
development of the program 
implementation strategy developing 
selection criteria for determining which 
projects will receive funds, screening 
applicants, and following final review 
and approval by OJJDP. award contracts 
for project implementation. The SPC 
also will provide assistance to project 
implementors in maintaining financial 
accountability, and coordinate activities 
within the State to ensure that funded 
projects are consistent with the plan 
developed and are meeting defined 
objectives consistent with this program 
announcement. 

VI. Dollar Range and Number of Awards 

A. The project period for this program 
is three years from date of award, with a 
total funding commitment of up to 
Si50,000 for the initial two year budget 
period for each of the applicants 
selected in the five nonparticipating 
States. A final 12 month budget period 
award will be based upon satisfactory' 
completion of identified objectives and 
is subject to availability of Fiscal Year 
1986 funds to carry out the purposes of 
section 223(d) of the Act. Funds will be 
made available through a cooperative 
agreement. Financial support for the 
SPC (planning and administration costs) 
may not exceed $90,000 for the initial 
budget period (i.e.. 20% of the total 
$450,000 award). The remainder of the 
initial budget period award will be 
contracted by the SPC to local public 
and private nonprofit agencies for 
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implementation of Phase 11 of the 
Initiative. SPC financial support for the 
second budget period will be negotiated 
on a case by case basis, not to exceed 
20% of the award. Financial assistance 
provided under this program requires no 
matching contribution except as 
provided in section Vl-C of this 
announcement regarding construction 
funds. 

B. One application per State will be 
selected for each of the five 
nonparticipating States pursuant to the 
selection criteria established in this 
announcement, and consistent with the 
OI1DP Competition and Peer Review 
Policv as issued in the Federal Register 
on August 2.1905 (50 FR 31361), The 
agency organization selected as the SPC 
will not be eligible to receive funds for 
purpones related to section 223(d) 
beyond the three year project period. 

C. Up to one-fourth of the funds 
received by a subrecipienl local 
jurisdiction for Phase II may be used for 
construction or renovation purposes. All 
construction funds must be used for 
Innovative community-based facilities 
for less than 20 persons which meet the 
secure requirements of the Act and must 
be approved in advance by OJJDP. All 
construction funds must be matched 
dollar for dollar (in cash) by the local 
jurisdiction. The SPC and the local 
jurisdiction will be held accountable for 
adherence to section 227 of the Act and 
the requirements for construction 
programs as contained in the effective 
edition of the Financial and 
Administrative Guide for Grants. 

M7100.1. In addition, the erection of new 
buildings or the renovation of jails or 
lockups will not be permitted with funds 
acquired through this progam. 

VII. Program Eligibility /Applicant 
Capability 

Applications to serve as the State 
Program Coordinator are invited from 
local public and local private nonprofit 
agencies within the five nonparticipating 
States (Hawaii. Nevada. North Dakota, 
South Dakota, and Wyoming), which 
have knowledge and experience in 
developing and/or implementing 
programs and projects on a Statewide 
basis at the local level. 

The applicant must: 

A. Demonstrate knowledge of and 
experience with juvenile justice 
systems: local jails, lockups, and secure 
detention facilities: the problems, 
strategies and program alternatives 
necessary to achieve the objectives of 
this program; and, plan development 
and implementation. 

B. Have the demonstrated capability 
or experience to develop management 


and fiscal systems necessary' for the 
proper administration of Federal funds. 

C. Demonstrate its ability to fulfill the 
activities and responsibilities identified 
in Section V of this announcement. 

D. Demonstrate the ability to work 
effectively with local and State elected 
public officials, key decision makers in 
the juvenile justice system and the 
Boards of public and private youth 
service providers which exist within the 
State. 

E. Provide a detailed task specific 
description of activities which include a 
proposed level of OJJDP involvement in 
each task. 

VIII. Application Submission Procedures 
and Deadlines 

Prospective applicants for the State 
Program Coordinator must mail or hand 
deliver one (1) original and two (2) 
copies of the application, using Standard 
Form 424 to Mrs. Emily C. Marlin, State 
Relations and Assistance Division. 
Office of Juvenile Justice and 
Delinquency Prevention. 693 Indiana 
Avenue, NW., Washington, D.C. 20531, 
by October 4.1985. Applications sent by 
mail will be considered to be received 
on time if sent by registered mail or 
certified mail no later than October 4, 
1985. as evidence by the U.S. Postal 
Service postmark or the receipt from the 
U.S. Postal Services. Section IX of this 
program announcement identifies wha! 
must be contained in the application for 
the State Program Coordinator. 

IX. Contents and Selection Criteria for 
the State Program Coordinator 
Applications 

A. Contents of Application 

These requirements are to be used in 
lieu of the Part D-Program Narrative 
instructions in the Standard Federal 
Assistance Form 424. In order to be 
considered for funding, application* for 
the State Program Coordinator must 
include the following: 

1. Project Goals and Objectives. 
Identify the specific objectives and 
describe the program strategy to be 
pursued in accomplishing the results 
sought by this solicitation. Discuss in 
detail the tasks and activities necessary 
to accomplish stated objectives. Provide 
a 24 month workplan, broken down into 
six month segments, w hich identifies 
objectives in relation to tasks, specific 
milestones and timeframes. Each task 
should include a proposed level of 
OIJDP involvement. 

2. Problem Definition . a. Discuss for 
your State your understanding of; (1) 
The placement of juveniles in adult jails 
and lockups and status offenders and 
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non-offenders in secure detention or 
correctional facilities and the issues 
surrounding the removal of such 
juveniles from the facilities. (2) State 
legislative activities related to 
supervision and protection of status 
offenders and non-offenders and jail 
removal, and (3) program, services and 
various approaches which can be 
explored in an effort to achiev e the 
Act's mandates. 

b. Discuss the anticipated major 
difficulties and problem areas in the 
management and implementation of 
Phase 1 activities, selection of 
jurisdictions for implementing Phase 11. 
management of Phase 11 activities, and 
coordination with OJJDP. This 
discussion of anticipated problems 
should also address potential or 
recommended approaches for their 
solution. 

c. Proposals must address the 
following points regarding qualification 
rind experience of the applicant. 

(1) Provide adequate documentation 
that the applicant is a local public or 
local private nonprofit agency. 

(2| Describe experience with similar 
or related projects completed or now 
underway. 

(3) Identify the local/State 
mechanisms established, or to be 
established, to effect Statewide 
coordination, and provide 
documentation that the applicant has 
the clear support of State and local 
officials in planning and implementing a 
Statewide program. 

(4) Identify key personnel, along with 
their responsibilities and the 
Hpproximate percentage of time and 
duration each will be available for this 
program. Resumes which indicate 
relevant education and experience are 
required. ♦ 

d. The applicant must also provide the 
information requested below with the 
information numbered and labeled 
according to the following: 

Note.—Items asterisked should not be 
submitted with the application. They will be 
required at the end of Phase I. for those 
applicants selected. 

(1) Description of State demographics 
including number of counties and cities, 
juvenile population and size of area(s). 

(2) Description of the current system, 
size, and workload. 

*(3) Description of the current juvenile 
intake and detention processes, intake 
criteria, resources, constraints, legal 
frtimework (including a summary of all 
relevant laws and formal administrative 
policies and procedures bearing on the 
issue of detaining youth), and other 
financial or funding sources. 


*{4) Statements to the number of adult 
jails and lockups in the State and the 
number of secure (juvenile only) 
detention and correctional facilities. 
Include the holding capacity for both 
juveniles and adults in each. 

(5) Statement of need including a brief 
description as to the reasons why 
juveniles are held in local jails or 
lockups and why status offenders and 
non-offenders are held in secure 
facilities. 

*(G) Total number of juveniles 
detained in adult jails and lockups for 
the latest (2-month period); total number 
of status offenders held in secure 
facilities: and the total number of these 
detained or incarcerated in sight and 
sound contact with adult offenders. 

•(7) A brief description of the existing 
jail alternatives, including both secure 
and non-secure alternatives. 

(8) Assurance that the courts of 
juvenile jurisdiction are willing to 
reexamine intake criteria and 
experiment with alternative criteria. 

(9) A documented statement of 
willingness of key juvenile justice 
agencies and local officials to develop 
community-based or other release 
options, to apply local financial 
resources to the effort, to continue the 
effort once Federal financial support 
ceases, and to consider nationally 
recognized standards, regulations and 
guidelines pertaining to juveniles 
awaiting court appearance. 

(10) Letters of support from local 
juvenile court officials, law enforcement 
officials, and local child serv ice 
providers which demonstrate a 
commitment to meeting the objectives of 
this program. 

(11) A brief explanation of problems 
and/or reasons for the State's 
nonparticipation in the Act 

3. Program Methodology. Provide a 
plan and program design to accomplish 
the foliowing administrative and 
developmental tasks: 

a. Project Administration. 

(1) Propose an administrative, 
management and fiscal structure. This 
structure must reflect the relationship 
between jurisdictions who will 
implement Phase II of this initiative and 
the applicant SPC organization. 

(2) Provide an implementation plan 
which includes a schedule, management 
policies and organizational chart to 
show provisions for quality control and 
compliance with Federal requirements. 

b. Plan development for implementing 
Phase I and Phase U of the 
Nonparticipating State Initiative. 

(1) Outline a plan for implementing 
Phase I and involving local jurisdictions 
in the entire Phase I effort. Include a 
timeframe, task identification and the 


product of each stage in implementing 
Phase I. 

(2) Outline a plan for developing 
selection criteria and screening of 
potential local jurisdictional sites for 
Phase II participation and describe a 
cooperative process with OJIDP for 
identifying those projects which will be 
recommended by the SPC or OIJDP 
approval. 

(3) Outline a plan for soliciting, 
receiving, assessing and processing 
applicants from local jurisdictions for 
Phase II. 

(4) Outline a plan for the management 
of all Phase II contracts/subgrants. This 
plan should include: 

a. procedures for assuring the local 
jurisdictional compliance with Oj|DP 
program and fiscal requirements. 

b. procedures for on-site monitoring of 
all Phase 11 activities. 

c. procedures for assuring that all 
Phase II local jurisdictions meet 
quarterly program and fiscal reporting 
requirements. 

d. procedures for monitoring the 
impact of Phase II as it relates to 
achieving the objectives of this program 
announcement. 

B. Selection Criteria 

Applicants for the State Program 
Coordinator will be evaluated on 
methodology, management, and 
capability and their responsiveness to 
the specifications in the program 
announcement as evidenced by their 
application submission. 

1. Applicant Capability —Applicants 
must ev idence the following 
qualifications and experience: (35 
points) 

a. A local public or local private 
nonprofit agency with diversified 
experiences in working with local 
jurisdictions to effectuate plans and 
programs for youth and in establishing 
services and policy changes at the local, 
regional and Statewide level. (15 points) 

b. Ability to establish effective 
relationships with the juvenile justice 
system and alternative service 

prov iders. (5 points) 

c. Availability or key staff 
experienced in providing diverse 
populations with technical expertise in 
substantive topics related to the 
development and implementation of 
plans. (5 points) 

d. Capability and expertise in 
maintaining and munuging contracts/ 
subgrants where local jurisdictions will 
be implementing various projects, new 
policies, and different techniques. (10 
points) 

2. Understanding of Proposed 
Methodology —Applicants must 
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ev idence an understanding of the 
following: (20 points) 

a. The required steps in the 
development and implementation of the 
planning and anuly&is phase (Phase 1). 
(10 points) 

b. The required steps in the 
implementation phase (Phase li) 
including the necessary OJJDP approval 
.t! each decision point. (10 points) 

3. Management Capability — 
Applicants must evidence management 
capability as follows: (45 points) 

a The completeness of the application 
with respect to organization 
management of Phase I, project selection 
process, and management of the 
subcontracls/subgrantee activities, and 
management of Phase U. (20 points) 

b. The feasibility of the workplan with 
respect to milestones, timeframes, 
workload, and cost. (15 points) 

c. The completeness of the plan for 
assuring ixunphance with OjJDP 
administrative, statutory' and fiscal 
requirements. (10 points) 

Applications will be evaluated by a 
peer review panel. The application from 
each of the five (5) eligible States w bich 
receives the highest total score on the 
above criteria will be recommended for 
funding to the Administrator. OJJDP. 
provided that required changes in the 


application can be successfully 
negotiated. The final decision will be 
made by the OJJDP Administrator. 

X. Civil Rights Compliance 

A. All recipients of OJJDP assistance, 
including any contractors must comply 
with the non-discriminution 
requirements of the Juvenile Justice and 
Delinquency Prevention Act of 1974 as 
amended: Title V! of the Civil Rights Act 
of 1964; Section 504 of the Rehabilitation 
Act of 1973 as amended; Title IX of the 
Education Amendments of 1972; the Age 
Discrimination Act of 1975; and the 
Department of Justice Non- 
Discrimination Regulations 28 CFR Part 
42. Subparts C, D. E. and G. 

B. In the event a Federal or State court 
or Federal or State administrative 
agency makes a finding of 
discrimination after a due process 
hearing on the grounds of race, color, 
religion, national origin or sex against a 
recipient of funds, the recipient will 
forward a copy of the finding to the 
Office of Civil Rights Compliance 
(OCRC) of the Office of Justice 
Programs. 

C. Applicants shall maintain such 
records and submit to the OJJDP upon 
request timely, complete and accurate 
data establishing the fact that no person 


or persons will be or have been denied 
or prohibited from participation in. 
benefits of. or denied or prohibited from 
obtaining employment in connection 
with any program activity funded in 
whole or in part with funds made 
available under this program because of 
their race, national origin, sex. religion, 
handicap or age. In the case of any 
program under which a primary 
recipient of Federal funds extends 
financial assistance to 8ny other 
recipient or contracts with any other 
person(s) or grottp(s). such other 
recipient, person(s) orgroup(s) shall also 
submit such compliance reports to the 
primary recipient as may be necessary 
to enable the primary recipient to assure 
its civil rights compliance obligations 
under a grant award. 

XI. Contact 

For further information contact: Mr 
Doyle A. Wood, State Relations and 
Assistance Division. Office of Juvenile 
Justice and Delinquency Prevention. 633 
Indiana Avenue, NW., Washington. D C. 
20531, (202) 724-5921. 

Alfred S. Regnery, 

Administrator. OJJDP. 

|FR Doc. 85-21308 Filed 9-5-85; 8:45 am) 
srujMG coot 44io- iB-y 
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